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PREFACE V^i iiV^v^t/ 

rriHE Bill of Lading has three aspects in law. It is a receipt 
for goods shipped, it is evidence of the contract of carriage 
and it is a Document of Title to goods shipped. 

The original parties to the bill are three in number : the 
shipper or consignor, who presents the goods for transportation ; 
the consignee or he to whom, or to whose order, the goods are 
to be delivered and the carrier or he to whom the goods are 
entrusted for transportation and delivery. 

It is difficult to treat of any aspect of a subject without 
incidentally from time to time bringing it into more prominent 
rehef against the background of the whole, and the writer while 
striving to exclude all topics not really germane to the subject 
of the Essay, has not hesitated to discuss all matters which 
could be deemed in any way relevant to it. 

The principal sources op information on which the 
writer has drawn are as follows : 

History and Early Law. 

The Black Book of the Admiralty. 

Pardessus — Collection de Loix Commerciales Maritimes antdrieure an 

l^urm siicle. 6 Tomes. 
Pvblications of the Selden Society. Volumes 6, 7, 23. 
Select Essays in Anglo-American Legal History. 

English Law. 

Malynes — Lex Mercatoria (17th century). 
Jacob — Lex Mercatoria ~| 
MoMoy— Jure Ma/ritimo )■ (18th century). 
Beawes — Lex Mercatoria J 

Scrutton— Carter Parties and Bills of Lading (6th edition). 
Blackburn — Contract of Sale. 
Carver — Carriage by Sea. 
Leggett — Bills of Lading. 

Eneyclopcedia of the Laws of England^V enious articles. 
All the Law Reports from the end of the 17th century to the present 
time. 
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Statutes or the Reauu:. 

Scotch Law. 

Principles of the Law of Scotland (Erskine). 

Foreign Law. 

Generally — Oommercial Laws of the World — (pub''. Sweet and Marwell) 
and Codes Strangers. 

French Law. 

Basset — Du Oonnaissement. (These pour le Doctorat — Paris, 1889.) 

Goirand — French Code of Commerce. 

Lyon-Caen et Renault — Prdds de Droit Commercial. 

Desjardins — Traitd de Droit Commercial. 

Oertnan Law. 

Sieveking — Oerman Law of Carriage of Goods by Sea. 
Piatt — Commercial Code of the Oerman Empire. 
Schuster — Civil Code of the Oerman Empire. 

United States of America. 

W. W. Portei^iaw of Bills of Lading (Philadelphia, 1891). 

Other Foreign Countries. 

Translations of Commercial Codes of Belgium, Holland, Spain and 

Portugal, Italy, Russia, Japan. 
Belgium — Code de Commerce annotd (Biat — Brussels, 1907). 

The origin and early history of the Bill of Lading is not 
treated of by any author — although Basset throws out a few 
hints — and the writer claims originality for his theory as to 
the development of the Bill of Lading from the mediaeval ship's 
book or register, and in fact for all the historical portion of the 
Essay in so far as it consists of inference and deduction from the 
material collected. 

The writer makes no claim to have studied original manu- 
scripts and has throughout availed himself of matter already 
published. 

Several visits to the Record Office convinced him of the 
futility of searching for isolated specimens of Bills of Lading 
which, he had thought, might be buried in such records as those 
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of the Customs' officers. It is, in fact, practically certain that 
the earliest extant specimens of Bills of Lading are those to be 
found in publications of the Selden Society and which are 
discussed in this Essay. 

The English law of Bills of Lading is to be found for the 
most part in decided cases, and amongst these the works of 
others have served as a guide. 

The majority of the bodies of foreign law have been codified 
and the writer has found the Commercial Laws of the World 
invaluable. For French and American law the writer has 
drawn largely on the works of Basset and Porter. 



W. P. B. 



12 Glenlooh Road, 
Hampstead, N.W. 
April 18, 1914. 
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CHAPTER I 

ORIGIN AND HISTORY OF THE BILL OF LADING 

Sir John Davis writing early in the 17th century says in his 
pamphlet on " Impositions " : 

" That until he understood the difference betwixt the Law 
Merchant and the Common Law of England he did not a little 

marvel that England having so many ports and so much 

good shipping what should be the cause that in the Books 

of the Common Law of England there are to be found so few 
cases concerning merchants or ships. But now the reason 
thereof was apparent, for that the Common Law of the land 
did leave those cases to be ruled by another law ; namely the 
Law Merchant ; which is a branch of the Law of Nations." 

Thus the Lord Chancellor in Y.B. 13 Ed. IV. speaking in 
the case of a foreign merchant says that the King has juris- 
diction over foreign merchants but according to the " Law 
Merchant which is the Law Universal of the World." 

In the Middle Ages the Law Merchant was a body of customs 
known to the merchants and sea-faring men who used them and 
administered all over Europe in special Courts in which the 
custom of merchants, or " Law Maryne " as it is termed in the 
Domesday. Book of Ipswich, was declared by juries of merchants 
having a special knowledge thereof. 

"The Mercantile Law of England" it has been said "was 
originally the Law Merchant, the same in all commercial coun- 
tries ; and the agreement of all foreign countries in a rule of 
the Law Merchant would then have been evidence of its being 
part of the Law of England, or rather a code which the English 
Courts would enforce." 

Thus Malynes in the introduction to his Lex Mercatoria says 

B. ' 1 



2 HISTORY OF THE BILL OF LADING [oh. 

" I have entitled the Book according to the ancient name of 
Lex Mercatoria, and not Jus Mercatorum, because it is a 
customary law approved by the authority of all Kingdoms and 
commonweales and not a law established by the authority of 
any prince." 

The Law Merchant of Europe was the creation of the 
merchants and in the feudal epoch as the cities increased their 
powers and privileges at the expense of the central authority, 
and commerce was inter-municipal rather than international, 
it was natural that the seas and rivers which linked the towns 
together should also form a channel by means of which the 
common stream of Custom should circulate throughout the 
civilised world. The centralisation of the monarchy and the 
age of benevolent despotism though it varied in date in different 
countries inevitably produced similar results in each. The 
feudal process was reversed. The local powers suffered in favour 
of the central power. The national courts took over mercantile 
affairs and the local tribunals faded away. But still the founda- 
tions of the mercantile law were laid though the superstructures 
reared by the national law might differ in detail. Thus it is 
that at the present time in the words of Lord Blackburn " there 
are in some cases, differences and peculiarities which by the 
municipal law of each country are grafted on it, but the general 
rules of the Law Merchant are the same in all countries." 

The materials for the early history of Bills of Lading are 
singularly scanty owing to the customary nature of the rules of 
the Law Merchant. What was so well known to all merchants 
it did not always seem necessary to embody in written rules or 
decisions. The records of the Courts of " Piepowder " at the 
fairs such as those of St Ives throw no light on the subject, and 
nowhere in the Domesday Book of Ipswich in which the decisions 
of the mercantile court of the town are recorded, is a Bill of 
Lading mentioned. In that Court " the pleas given to the law 
marine for strange mariners passing, and for them that abide 
not but their tide were to be pleaded from tide to tide." The 
records of the Court date from 1288 and it sat daily to administer 
the Law Merchant. 

Few records of the Staple Courts set up in certain towns by 
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Statute of 27 Ed. III. seem to have been preserved and such 
cases as have been published render no assistance. The 
Little Red Book of Bristol is concerned more with municipal 
regulations than with maritime affairs. 

The origin of the jurisdiction of the Lord High Admiral is 
placed between 1340 and 1357 and in 1364 a Writ of Supersedeas 
to stay proceedings was issued upon the ground that the matter 
had been dealt with already in the Court of the Admiral, and 
the record of the proceedings before the Admiral was referred 
to in the Writ. It appears therefore that at this date his Court 
was recognised by the Courts at Westminster as a Court of 
Record. Unfortunately there are no extant records of the 
decisions of his Court before 1524 when the Act Books preserved 
at the Record Office begin ; the files of Libels commence a few 
years later. 

On the Continent no mediaeval rolls of piepowder or fair 
Courts seem to be extant. Either they have been lost or, more 
probably, it was deemed inexpedient to record the pleas, owing 
in part to the expeditious procedure of the Law Merchant. 
The early Law Merchant was in many cases embodied in codes ; 
the earliest mediaeval collection of customs extant is that of the 
Consuls of the Sea of the City of Trami compiled in 1069 and 
preserved in the Statutes of Fermo published in 1507. Many of 
these sea laws are collected in the Appendix to the Black Book 
of the Admiralty. Instances are the Amalphitian Table, the 
Laws of Oleron, Flanders, Wisby, the Kingdom of Jerusalem, 
Gotland and Pisa. 

In the jury's verdict at the Inquisition of Quinborough 
{1369)1 mention is made of a ship's " chartre de freight ou 
endenture " and in the same year there was an action on a 
charter party in the Admiral's Court. The earhest recorded 
action on a charter party is that of Helemes v. Opwright in 
1293 in which the Plaintiff sues the Defendant for non-delivery 
of wines. The learned editor of the Black Book thinks that 
the " Chartre Parties " mentioned in the MS. which he prints, 
e.g. in The Charter of Oleroun of the Judgment of the Sea 
were documents which did not come into existence till the end 

1 Vide Black Book of the Admiralty. 

1—2 
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of the voyage — however this may be there is ample evidence 
of the existence of shipping documents in the 14th century. 
A French writer Desjardins in his Droit Commercial Maritime, 
Tome 4, p. 1, says that in a document of 1255, Le Fuero Real, 
it is said that the owners of ships should cause to be enrolled in 
the register all the articles put on board ship, their nature and 
quantity. 

Pardessus in his Collection de Loix Maritimes, Tome 5, prints 
among " Extraits des Statuts de Tile de Sardaigne " an " Extrait 
du Statut de Sassari de 1316." Part I, Chapter LVi deals with 
Masters of Ships. It runs : 

" The masters of ships which shall come to the port of 
Torres and which shall have been freighted by merchants to 
carry their goods shall give a sufficient written security (de dare 
suffitiente securitate) that the merchandise which they have 
promised to transport shall be shipped in entirety on their 
vessels. When this written security shall have been given 
before the Podesta or his deputy and when the merchant shall 
have received his " pohce de chargement " (sa puliza) the ship 
may leave the port without further permission from the officials." 

Pardessus' translator renders " puliza " in French " poUce 
de chargement," i.e. Bill of Lading, and there is here clearly 
a document which the shipper received from the master. The 
View that it was a species of Bill of Lading is corroborated by 
the testimony of the Customs of the Sea. 

The Customs of the Sea of which a 14th century MS. is 
preserved at Paris were probably drawn up at Barcelona in that 
century. 

Mention is therein made of the Register Book to be kept by 
the ship's clerk. 

Chapter Lv says : 

" Further, the merchants ought to make known to the ship's 
clerk, as soon as the ship has set sail, if they have anything 
more than is entered in writing." 

Chapter Lvii says : 

" Every covenant which the merchant enters into with the 
managing owner of the ship he is bound to fulfil, if it be entered 
in the Ship's Book." 
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Chapter lxix says that the managing owner is not to be 
responsible for damage done to goods not entered on the 
register. 

Chapter ccx says : 

" If anyone commits to another merchandise with a writing 
or without a writing " 

These passages in Le Fuero Real and the Customs of the Sea 
seem undoubtedly to refer to a rudimentary Bill of Lading. 
Probably the original notion of such a writing was that of a 
record of the goods shipped kept by the ship's clerk — the 
managing owner or master was not to be responsible for goods 
which were not entered by the ship's clerk in the " Eegister," 
" Book " or " Writing." This " Writing " would also be of the 
nature of a Document of Title — at the end of the voyage it 
would manifest the merchant's right to the goods entered in his 
name. There would be no need for more than one copy, for it 
was clearly the custom for the merchant or his agent to travel 
with the goods ^. 

The record appears to have been also a contract embodying 
the terms on which the goods were to be carried^. 

It appears from other passages in the Customs of the Sea that 
all receipts and payments made on account of the ship were 
entered in the " Register." It is not surprising if in the 14th 
century the contents of the modern Bill of Lading were entered 
in the single book kept, at a time when parchment was scarce, 
for all the entries required to be made in connection with the 
affairs of the ship. It seems that merchandise was also shipped 
\vithout any such entry*. 

Chapter ccxxxvi says : 

" If merchants have freighted goods to any managing owner 
of a Vessel in writing or in the presence of witnesses it is incum- 
bent that the said managing owner should fulfil to the said 
merchants all that shall be contained in the said Writing ; and 
all that the said witnesses have heard when the said affreight- 
ment took place." 

Chapter xv says that the register is stronger evidence than 

1 Vide Chapter LV supra. ^ Vide Chapter OCX supra and 

2 Vide Chapter LVil supra. Chapter coxxxvi infra. 
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a private writing and cannot be contested. Chapters xxxviii 
and XLiv speak of the contract of shipment being evidenced 
by witnesses, by a writing or by entry in the register. Chapter 
Lvn says that from the moment that the merchant has made 
a contract by a writing or entered it in the register, he must 
execute it in entirety. 

These passages, it is submitted, show a transitional period 
in the history of the Bill of Lading. It would seem probable 
that oral evidence of shipment was replaced by the quasi- 
official ship's register, which in its turn gave way to the private 
contract, made between the individual merchant and the 
master. 

No doubt all three modes of proof of title to goods shipped 
existed side by side for a considerable period. 

However this may be it seems as if a stage had here been 
reached where the Bill of Lading had as it were detached itself 
from the " Eegister " and formed a separate document in the 
shape of the " Writing " above mentioned. It is interesting to 
note the distinction marked in the Customs of the Sea between 
the "Freighting of Goods" and the ''Freighting of Vessel" 
mentioned in other passages. The one would lead to an entry 
in the Register, the rudimentary Bill of Lading, or possibly 
to the drawing up of a separate document^, the other to a form 
of " chartre partie." 

The need for the development from the Register of the Bill 
of Lading as a separate and distinct document would be felt 
when merchants ceased to travel with their goods and simply 
dispatched them to a consignee. Some proof would be required 
that the person demanding dehvery of the goods at the port of 
destination was the person entitled to do so, and a copy of the 
register signed by the captain would be the most natural 
indicium of title, and would clearly bind shipowner and con- 
signee to the conditions of shipment. The sWpper would also 
require a copy in case the consignee should fail to pay. When 
the merchant no longer accompanied his shipment the single 
record of the goods shipped and the conditions of the contract 
of affreightment presented further and positive disadvantages. 
» Compare Chapter ccxxxvi (ante). 
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In case of loss of this single document it was very difficult 
and would be often impossible to prove the shipment, and the 
shippers were in any event at the mercy of the captain who 
possessed the sole proof of the contract. It is thus easy to 
grasp the causes which led to the development from the ship's 
book of the Book or Bill of Lading as a Document of Title in 
tripHcate. Like all other creations of the Law Merchant it 
developed because of the growing requirements of practical 
commerce. 

Topics such as Jettison, Freight, Wages of Seamen, Average, 
etc. are often mentioned and treated of in the collections of 
sea laws but no other references to Bills of Lading are to be 
found. 

But in view of the uniform nature of mercantile practice 
throughout Europe it may be fairly assumed that the entry 
of particulars of goods shipped in the " Writing," " Register," 
or " Book " of the ship as stated in the Customs of the Sea 
was the rule and not the exception. The Ordonnance Mari- 
time of Trani (an Italian town) bearing the date 1063, which 
Pardessus shows to be in all probability correct, in Chapter xvi 
says that every master must take on board a clerk, and mentions 
the ship's book or register. Chapter xxxiii of the Chapitres 
sur les Armemens en Course of the Droit Maritime de la Catalogne 
et de rAragon also treats at length of the ship's clerk. — The 
necessity of having some written evidence as to the goods 
shipped and the conditions of shipment is obvious. Contracts 
by which the monarch sold privileges to the towns were em- 
bodied in written Charters, the privileges of the gilds were often 
drawn up in the same form and a deed often formed part of the 
solemn process by which land was transferred. The value of 
written evidence was clearly appreciated in these matters. It 
would be of equal, if not of greater importance in the case of 
merchandise shipped where the multiplicity of merchants and 
of goods would render oral evidence less rehable and confusion 
more probable than in the case of isolated transactions. 

Further, there is no reason to suppose that the use of Bills 
of Lading should have been less widespread than the evidence 
shows that of Charter Parties to have been, and oral evidence 
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would from the nature of the case have been more readily 
applicable to the latter than to the former. 

Zouch says in his Jurisdiction of the Admiralty asserted (temp. 
Car. II) " Charter Parties seem to have been derived from the 
Rhodian laws by which it was proAdded ' Si quis navem con- 
duxerit instrumenta consignata sunto.' ' If any man shall 
have a ship let there be Writings drawn and Sealed thereupon.' " 

It is quite possible that the Rhodian Law as embodied in 
that of Imperial Rome may have left its impress on the customs 
of merchants on the Mediterranean littoral in the early Middle 
Ages ; it is quite possible that documents corresponding to the 
" Registers " of the Customs of the Sea (ante) may have been 
also known to the Ancient World but of this there is no evidence. 

Desjardins says that towards the close of the 16th century 
the use of the Bill of Lading was widespread— he quotes a 
definition from Le guidon de la mer, a document of that epoch 
which defines the Bill of Lading as " the acknowledgment which 
the master of the ship makes of the number and quality of the 
goods loaded on board^." 

Le guidon de la mer, after defining the Bill of Lading, 
carefully distinguishes it from the charter party and says that 
" trois coppies " of it must be drawn up. 

As has been argued above it was probably current at a much 
earUer date and this view is confirmed by the fact that when 
the records of the Court of the English Lord High Admiral begin 
we find it in existence as a document well known to the com- 
mercial world, everywhere reduced to a more or less stereotyped 
form and which had evidently been in use for a long period 
prior to 1530. 

In the case of Chapman v. Peers (1534)* an allegation was 
made as to the custom of merchants with reference to entering 
goods shipped, in a Bill of Lading. The report was as follows : 

" If and so far as the hops mentioned by the party of 
Chapman were carried and put on board Peers' ship, which the 
party proponent expressly denies yet the said Chapman ought 
and cannot have any advantage thereby because by the custom 

J Traite de Droit Commercial 2 Vide Select Pleas in the Cmirt of 

Maritime, Tome 4. Admiralty Vol. I, p. 44. 
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use habit and practice lawfully observed amongst merchants of 
London and masters and charterers of ships as well in this good 
Court as in other Courts, it is the rule and is provided and it 
has also been repeatedly ruled in adverse judgments had in such 
suits between merchants of London that owners and masters 
or charterers of ships or their pursers are not bound and ought 
not nor is any one of them bound nor ought he to be bound to 
answer for goods or things carried or laden in their ships that 
are not entered mentioned or inserted in the Book of 
Lading." 

This passage amply testifies to the long usage of the Bill or 
Book of Lading prior to the 16th century and is in itself a 
striking parallel to Chapter lxix of the Customs of the Sea 
which says that the owner is not to be responsible for goods not 
entered in the Register or Book. 

The Book of Lading and the Register were alike Documents 
of Title to the goods shipped and the owner, charterer or master 
was under no liability for goods not entered therein. 

In the case of " The Thomas " in 1538 a copy of a Bill of 
Lading of goods shipped was preserved on the record of the 
Court. It seems to be the earliest extant copy of a Bill of 
Lading. 

It says that this Bill indented witnesseth that Robert Man 
servant to Sir Oswald Wylstrop has delivered to John Halmdy 
merchant of the "Newe Castell" a certain weight of salt laden in 
his ship " The Thomas " to carry to London and 

" then to delyver the sayd salt to my master his assigney 
or lawful attorney." 

The report does not say if there was more than one copy of 
the Bill of Lading but the fact that the property in the goods 
might be assigned before delivery is clearly a step in the process 
by which the property in goods at sea came to be passed by 
a Contract evidenced by the indorsement and delivery of a copy 
of the Bill of Lading to the transferee. Here we have already 
a provision for the assignment of the contract but we do not 
know that it was as yet evidenced by the indorsement of the 
Document of Title. 

In the case of the " John Evangelyst " in 1544 by the Bill 
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of Lading certain wines were to be delivered to " Henry Richards 
or his assigns he or any of them paying for the freight." 

Clearly the intention was that he in whom the property in 
the goods was vested at the time of delivery should pay for the 
carriage. 

In the case of " The Brandaris " in 1546 a copy of the Bill 
of Lading is preserved on the record translated from the Spanish 
of the original. 

The master, Peterson Burgeis of Dordrecht acknowledges 
the receipt of goods from " John de Fica Spaynyard " residing 
at Bruges — bales of yam and canvas marked as per margin to be 
delivered at Sluse in Maunders to " John de Camago Spaniard 
or to him that shall do for him " they paying freight as per 
" charter partie." 

The Bill of Lading ends thus : 

" In Witness whereof I have given you three cognossements 
all of one tenor marked with myn owne marke the one per- 
fourmed the other to be of none efEecte." 

The " Cognossement " is of course the same as the modern 
French " connaissement " and German " Konossement " the 
equivalent of the English " Bill of Lading." 

These provisions seem clearly to contemplate the transfer of 
the Bill of Lading as a Document of Title to the goods shipped 
— ^if it had not been customary for the delivery of the goods to 
be made to the holder of the Bill of Lading the words which 
provide that if one Bill should be performed the others should 
be of none effect, would be meaningless. 

And in 1539 we have in the case of Hurlocke and Saunderson 
V. Collet what looks very like an action for the delivery of goods 
by the transferees of a Bill of Lading. The Head Note says 
" Bill of Lading. The iron was sold afloat by Collet to Hurlocke 
and Saunderson. A copy of the Bill of Lading is indorsed upon 
the article upon first decree upon the passing of which the goods 
were delivered to Hurlocke and Saunderson." 

The Bill says that "71 Kintalls of iron were to be consigned 
in London unto John Collet mercer " and it ends " In Witness 
I the said master have firmyd three bylls of one tenor the one 
complyed and fulfylled and the other to stand voyd " — oddly 
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enough this Bill does not contain the words " or assigns " or 
their equivalent, but seems nevertheless to have been held a 
good document of title in the hands of the buyers of the goods. 
The fact mentioned that the goods were sold afloat in conjunc- 
tion with the provision as to the other Bills being void when 
one had been fulfilled seems clear evidence that it was then the 
practice when goods were sold at sea to deliver the Bill of Lading 
to the buyer as a valid authority to him to demand delivery of 
the goods from the master. 

In 1549 a translation of a French Bill of Lading is preserved 
on the record — by it certain wines were to be delivered at 
Middelburgh to one Revell " or to whom shall be for hym." 

In 1554 we have a translation of a Dutch Bill of Lading (the 
first Bill where perils of the sea are excepted) — wines and apples 
are to be delivered to the " said merchant, his factors or assigns." 

By another Bill of Lading of the same year, also translated 
" owte of Duche," the goods shipped were to be delivered " to 
Bodeoke or to him that shall have his commission." 

A copy of an Italian Bill of Lading of 1564 is preserved. 

Nearly all these Bills contain words to the effect that one 
of them being accomplished the others shall be void. 

We have no evidence at this date that Bills of Lading to a 
man or "to his assigns " were transferred by indorsement in 
addition to delivery with intention to pass the property in the 
goods, but in view of the fact that the 18th century reports 
speak of the indorsement of Bills of Lading as a well-established 
custom it is probable that the practice had already been in 
existence for a considerable period. Indorsement of Negotiable 
Instruments had been known for several centuries prior to the 
18th and it " had fully established itself by the middle of the 
17th century ^" 

The similarity in form and object of a Bill of Exchange and 
of a Bill of Lading and the fact that indorsement was early 
necessary to pass the property in the former instrument and in 
the contract which it embodied, renders the inference reasonable 
that what was required in the one case was also required in the 
other at a period considerably earlier than the 18th century. 

' Jenks, Early History of Negotiable Instruments. 
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The effect of the records of the Admiralty Court is, in brief, 
to show clearly that in the early 16th century the Bill of Lading 
was in the practice of the merchants of Europe a Document of 
Title to goods at sea, the assignment or delivery of which to 
another gave him the right to demand the goods from the master 
of the ship when she arrived at her port of destination. 

A great change had taken place from the state of mercantile 
business as recorded in the Customs of the Sea. It was no longer 
the custom of the merchant to travel with his merchandise 
which was now consigned to his factor or to his assigns. The 
Bill of Lading was no longer a part of the ship's register but a 
separate and independent document drawn in sets of three, and 
the practice of making an oral contract of affreightment seems 
to have disappeared, for it was expressly stated in the case of 
Chapman v. Peers that it was and had long been the practice of 
merchants and the rule of law that no liability attached to the 
master or owner for goods not entered in the " Book of Lading." 

The one great point of similarity is that in both the 14th and 
the 16th centuries the Bill of Lading was the indicium of title 
to the goods shipped. 

A statement made by Malynes in his Lex Mercatoria (c. 1620) 
is of interest and importance as showing the uniform nature of 
the practice of all European merchants. He says " And this 
charter party so made on the Master's part doth commonly 
declare that it is, and all things therein contained according to 
the Law of Oleron." Several passages from Malynes show us 
the practice of the early 17th century with regard to Bills of 
Lading almost as it exists to-day. 

" If the ship be only fraighted outwards and the Factor 
ladeth the same with some goods, then these goods are liable for 
the fraight, and the master can demand nothing of the Factor 
by the Charter-Party, but must look to be paid by the party 
that receiveth the goods according to the Bill of Lading, whereby 
it is conditioned that the Fraight shall be paid upon receipt of 
the said goods." 

Another passage runs : 

" And the Bills of Lading do declare what goods are laden 
and bindeth the master to deliver them well conditioned to the 
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place of discharge according to the contents of the Charter- 
Party .... Of these Bills of Lading, there is commonly three 
Bills of one tenor made of the whole ships lading, or of many 
particular parcels of goods, if there be many laders ; and the 
marks of the goods must therein be expressed, and of whom 
received and to whom to be delivered. These Bills of Lading 
are commonly to be had in print in all places and several 
languages. One of them is inclosed in the letters written by 
the same ship, another Bill is sent over-land to the Factor or 
Party to whom the goods are consigned, the third remaineth 
with the merchant for his testimony against the master, if there 
were any occasion or loose dealing : but especially is it kept for 
to serve in the case of loss to recover the value of the goods of 
the Assurors that have undertaken to bear the adventure with 
you." 

One of the objects of drawing the Bills in sets of three shown 
in the early Admiralty Eeports is here clearly stated to be to 
give to the factor or vendee a Document of Title by which the 
master can be compelled to make deUvery of the goods. 

In the Elizabethan and Stuart periods the Admiralty Court 
was the Commercial Court. Questions of Bills of Lading, Bills 
of Exchange, General Average, Insurance, etc. are of great 
frequency in the Records while of very rare occurrence in the 
Common Law Courts at Westminster. 

The decadence of the Admiralty Court dates from the 
Restoration, after which the Admiralty Judges gave up a hope- 
less struggle with the Common Law Judges and the business of 
the Court rapidly declined, and in 1697 we have the first definite 
pronouncement on the law of Bills of Lading from a Common 
Law Court in the case of Evans v. Martlet ^. Holt, C. J. said 
" that the consignee of a Bill of Lading has such a property 
as that he may assign it over " and the report continues, 
" and Shower said that it had been so adjudged in the 
Exchequer." This was confirmed in 1767 by Lord Mansfield 
in Wright v. Campbell. The case of Wiseman v. Vandeputt in 
1690 was one of altering the consignment of the goods before 
they had left the port on the report of the bankruptcy of the 
1 1 Ld. Raymond 271. 
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consignee, but there is no mention of the Bill of Lading in the 
report in 2 Vernon Cas. 203. Mr Justice Buller in giving his 
opinion to the House of Lords in 1793 in the case of Lickbarrow 
V Mason cites Evans v. Martlet as an authority for his statement 
that the property in goods at sea passes by the indorsement of 
the Bill of Lading. The first reported case in which indorse- 
ment is actually mentioned in connection with the assignment 
of a Bill of Lading is that of Snee v. Prescott^. 

Lord Hardwicke there held that a blank indorsement of a 
Bill of Lading was not sufficient to pass the property in it and 
the goods, but that a special indorsement was necessary. But 
in Savignac v. CufE (1780) Lord Mansfield decided that there 
was no difference in this respect between a special and a blank 
indorsement and in Solomons v. Wifien ^ the Bill of Lading was 
to order or assigns and the indorsement in blank, but the 
Court held it to be clear that the property passed. 

The special verdict of the jury in Lickbarrow v. Mason as to 
the custom of merchants is to the same effect and Buller, J. says 
in 6 East at p. 24 : 

" He who delivers a Bill of Lading indorsed in blank to 
another not only puts it in the power of the person to whom it 
is deHvered, but gives him authority to fill it up as he pleases, 
and it has the same effect as if it were filled up with an order to 
deUver to him." 

In view of these decisions and of the special verdict as to 
the custom of merchants it is submitted that this view of the 
law is correct and that the remarks of Lord Blackburn in 10 A.C. 
at p. 93, (if intended to uphold the contrary view), are incorrect. 

Jacob in his Lex Mercatoria or Merchant's Companion (1718) 
gives a form of Bill of Lading by which the goods are deliverable 
to a named person " or his assigns," as also does Molloy, De 
Jure Maritime et Navali, but neither they nor other 18th century 
writers on Commercial Law, Cunningham and Beawes, throw 
any Ught on the question of indorsement of the Bill of Lading. 

The custom of merchants with regard to this matter was 
clearly enunciated in the verdict of the special jury in Lick- 
barrow V. Mason reported in 5 T.R. at pp. 685-6. The jury 
1 1743 1 Atkyna 245. * 2 T.R. 674. 
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found that " by the custom of merchants, bills of lading ex- 
pressing goods or merchandizes to have been shipped by any 
person or persons to be delivered to order or assigns, have been 
and are, at any time after such goods have been shipped and 
before the voyage performed for which they have been or are 
shipped, negotiable and transferable by the shipper or shippers 
of such goods to any other person or persons, by such shipper 
or shippers indorsing such bills of lading with his, her or their 
name or names, and delivering or transmitting the same so 
indorsed, or causing the same to be so delivered or transmitted 
to such other person or persons, and that by such indorsement 
and delivery or transmission the property in such goods hath 
been and is transferred and passed to such other person or 
persons. And that by the custom of merchants indorsements 
of Bills of Lading in blank, that is to say by the shipper or 
shippers with their names only, have been, and are, and may 
be filled up by the person or persons to whom tjiey are so 
delivered or transmitted as aforesaid, with words ordering the 
delivery of the goods or contents of such bills of lading to be 
made to such person or persons, and according to the practice 
of merchants the same when filled up have the same operation 
and effect as if the same had been done or made by such shipper 
or shippers when he, she, or they indorsed the same bills of 
lading with their names as aforesaid." 

As a statement of the law this verdict is in some respects 
inaccurate as will be shown hereafter but it is useful as showing 
the well-established nature of the custom to indorse, specially 
or in blank, on transferring the Bill of Lading, and that both 
indorsements were equally effective in mercantile practice. 
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CHAPTER 11 

ENGLISH LAW 
§ 1. Nature and Characteristics of the Bill of Lading. 

The history of the Bill of Lading as a Document of Title has 
now been traced, generally down to the 16th century, and in 
England down to the last decade of the 18th century. It is 
only in the last century and a quarter that the law on the 
subject has been elaborated in the courts of this country and it 
is now necessary to follow the lines of development which 
culminate in the rules of to-day. A Bill of Lading has three 
aspects in law. 

It is an acknowledgment of or receipt for the goods to 
which it relates. 

It is the evidence of a contract by the shipowner to carry 
and deliver those goods. 

It is the symbol of property in those goods. 

It is only with this last aspect — that of the Bill of Lading 
as a Document of Title — that this Essay is concerned. 

" A Bill of Lading is a Writing signed on behalf of the owner 
of the ship in which goods are embarked, acknowledgiag the 
receipt of the goods, and undertaking to deliver them at the 
end of the voyage (subject to such conditions as may be men- 
tioned in the Bill of Lading) i" ; and the goods shipped there- 
under may be made deliverable to a named person order or 
assigns, or to a name left blank order or assigns, or to bearer. 
So long as the goods are deliverable to a name left blank, or 
to bearer or the indorsement is in blank, the Bill of Lading can 
pass from hand to hand by simple delivery without indorsement, 
in pursuance of a contract affecting the property in the goods. 
1 Blackburn on Sale, 3rd edn. p. 421. 
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Indorsement is affected either by the shipper or consignee 
writing his name on the back of the Bill of Lading ; this is an 
indorsement in blank. 

If he writes " Deliver to A (or order), B " this is an indorse- 
ment in full or special indorsement. 

The holder of a Bill of Lading to a name left blank or to 
bearer may at any time fill in the blank either in the bill or 
indorsement or restrict the delivery to bearer. 

It is probable that a Bill of Lading which does not contain 
some such words as "or order" or "or order or assigns," or 
which is specially indorsed but without the addition of these 
words after the name of the indorsee, does not on indorsement 
or re-indorsement pass such legal property in the goods as the 
indorser intended to pass to the indorsee by the contract 
between them. In Henderson and Co. v. The Comptoir 
d'Escompte de Paris ^ Sir Robert Collier in delivering the 
judgment of the Privy Council says at p. 260 : 

" It appears that a Bill of Lading was made out, which is in 
the usual form, with this difference, that the words ' or order 
or assigns ' are omitted .... Undoubtedly the general view of 
the mercantile world has been for some time that, in order to 
make bills of lading negotiable, some such words as ' or order 
or assigns ' ought to be in them." 

At p. 261 he says " Assuming, as their Lordships do that the 
Bill of Lading was not a negotiable instrument, its indorsement 
and delivery to the Bank gave them only an equitable title to 
the goods." In that case it was held that the unusual form of 
the Bill of Lading did not give the Bank (who had obtained a 
legal title to the goods by dehvery before the Appellants raised 
their claim) constructive notice of a trust which existed between 
the original parties to the Bill. 

If however, such a Bill were subject to an equity prior in 
point of time to the accrual of the title of the indorsee, it would 
appear that the maxim " qui prior est tempore potior est jure " 
would apply in the event of the earlier equitable claimant 
applying to the Court before the later claimant had obtained a 
legal title by obtaining delivery of the goods, when the Bill of 

1 L.R. 5 P.O. 253. 
B. 2 
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Lading becomes functus officio. Thus it is submitted that the 
indorsement of such a Bill to a bona fide indorsee for value 
would not defeat the unpaid Vendor's right to stop in transitu 
on learning of the insolvency of the indorser. 

In Cowdenbeath Coal Co. v. Clydesdale Bank ^ it was held 
that the transferability of a Bill of Lading as a Document of Title 
was not affected by the fact that the master had signed it before 
the statement of the quantity of the goods had been filled in. 

Where goods are to be carried under a through Bill of Lading, 
separate Bills of Lading are sometimes signed for the conveyance 
of goods on subsequent stages of the transit. In these Bills of 
Lading, the company, or the shipowner signing the through Bills 
of Lading, appears as the shipper, and there is indorsed on the 
bills, " Delivery to be made to the holders of the original bill 
of lading duly indorsed, per s.s. S from X dated... 2." 

The functions of the Bill of Lading as a Document of Title 
to goods at sea are well described by Bowen, L. J. in Saunders 
V. Maclean^. " The law as to the indorsement of Bills of 
Lading is as clear as in my opinion the practice of all European 
merchants is thoroughly understood. A cargo at sea while in 
the hands of the carrier is necessarily incapable of physical 
delivery. During this period of transit and voyage the Bill 
of Lading by the Law Merchant is universally recognised 
as its symbol, and the indorsement and delivery of the Bill of 
Lading operates as a symbolical delivery of the cargo. Property 
in the goods passes by such indorsement and delivery of the Bill 
of Lading wherever it is the intention of the parties that the 
property shall pass, just as under similar circumstances the 
property would pass by an actual delivery of the goods. And 
for the purpose of passing such property in the goods, and 
completing the title of the indorsee to the full possession thereof, 
the Bill of Lading until complete dehvery of the cargo has been 
made on shore to someone rightfully claiming under it, remains 
in full force as a symbol, and carries with it not only the full 
ownership of the goods, but also all rights created by the con- 
tract of carriage between the shipper and the shipowner. 

< 1895, 22 Sess. Cas. 4th 682. ' Scrutton, p 152 

» 1883, 11 Q.B.D. 327. 
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It is a key which in the hands of a rightful owner, is intended 
to unlock the door of the warehouse, floating or fixed, in which 
the goods may chance to be." 

A Bill of Lading has often been loosely described as " a 
negotiable instrument " ; alike by eminent judges and by text- 
book writers of the first rank ; this phrase is employed as a 
convenient label but is as the text-book writers generally point 
out quite inaccurate. 

" A ' negotiable ' instrument is one the property in which is 
acquired by every person who takes it bona fide and for value, 
provided that the instrument is such and in that state that the 
true owner could transfer the contract or engagement contained 
therein by simple delivery of the instrument^." English law 
has never taken this view of the Bill of Lading. Apart from 
the Factors' Acts and apart from the power of the insolvent 
buyer to defeat the unpaid seller's right of stoppage in transitu 
by indorsement of the Bill of Lading to a bona fide indorsee 
for value in furtherance of such a bargain as of itself confers 
an interest in the goods, the general principle of the Common 
Law " Nemo dat quod non habet " applies to Bills of 
Lading. 

The following extracts from the judgment of Lord Lough- 
borough in Mason v. Lickbarrow^ are still good law (apart 
from the Factors' Acts). 

" A Bill of Lading is the written evidence of a contract for 
the carriage and delivery of goods sent by sea for a certain 
freight." 

" What is it that the indorsement of the Bill of Lading 
assigns to the holder or the indorsee ? a right to receive the 
goods and to discharge the ship-master, as having performed 
his imdertaking. If any further effect be allowed to it, the 
possession of a Bill of Lading would have greater force than the 
actual possession of the goods. Possession of goods is primS. 
facie evidence of title ; but that possession may be precarious, 
as of a deposit ; it may be criminal, as of a thing stolen ; it 
may be qualified, as of things in the custody of a servant, 

1 Willis, Law of Negotiable Securi- ' 1 W. Bl. 357. 

ties, 1896 edn. 

2—2 
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carrier or factor. Mere possession without just title gives no 
property ; and the person to whom such possession is trans- 
ferred by delivery must take his hazard of the title of his 
author .... As the indorsement of a Bill of Lading is an assign- 
ment of the goods themselves, it differs essentially from the 
indorsement of a Bill of Exchange ; which is the assignment of 
a debt due to the payee, and which by the custom of trade, 
passes the whole interest in the debt so completely that the 
holder of the bill for valuable consideration, without notice, is 
not affected even by the crime of the person from whom he 
received the bill." 

" A Bill of Lading is not negotiable as a Bill of Exchange, 
but assignable ; and passes such right, and no better as the 
person assigning it had." 

The decisions subsequent to Lickbarrow v. Mason showed 
that the. holder of a Bill of Lading, if he had no interest in the 
goods, nor authority from the real owner to sell an interest in 
them, could not in cases to which the Factors' Acts did not 
apply give to his indorsee any title to the goods although the 
indorsee had bona fide given value for the indorsement of the 
Bill of Lading. As far as the opinion of the judges in the various 
trials of Lickbarrow v. Mason can be ascertained, it appears 
that they were eight to four in favour of the defendant, who on 
the insolvency of the consignee had obtained delivery on behalf 
of the shipper of goods shipped under a Bill of Lading, and was 
sued in trover by the plaintiff, the bona fide indorsee of the Bill 
of Lading, without notice of the rights of the unpaid vendor. 
It was however, always after that case considered as settled 
law that a bona fide purchaser of an interest in goods, by taking 
an assignment of a Bill of Lading in furtherance of that purchase, 
rendered his interest indefeasible by the consignor's stoppage 
in transitu. To this extent only a bill of lading is " negotiable " 
at Common Law, i.e. the bona fide indorsee for value takes a 
title which is unaffected by the unpaid vendor's rights against 
his indorser ; but the mere indorsement of the Bill of Lading, 
not in furtherance of a bargain, is not equivalent to a delivery 
of the possession of the goods which it covers, even as against a 
wrongdoer. 
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Thus in Coxe v. Harden 1803 1, Coxe the agent of the 
unpaid sellers to whom they had indorsed the Bill of Lading, 
brought trover in his own name against a buyer of the goods 
who had obtained possession. 

Lord Ellenborough said : 

" No decision of a Court of law upon the subject of Bills of 
Lading has gone further than to say that the assignment of a 
Bill of Lading by a consignee for a valuable consideration and 
without notice by the party taking it of a better title passes the 
property in the goods thereby assigned. But no consideration 
having been paid by the plaintiff in this case for such assign- 
ment, he took the Bill of Lading merely as agent and without 
•any property in himself in the goods." 

The decision went on the grounds that the property had 
passed to the buyers who had obtained possession and thereby 
destroyed the right to stop, but it was strongly doubted by all 
four judges that even if the property had not passed to the 
buyers, and the right to stop had not gone that the plaintiff as 
a mere indorsee could have maintained an action. In other 
words the view of the Court was that a Bill of Lading was not a 
Document of Title in the hands of a bare indorsee. 

Patten v. Thompson 1816^ is another authority to the 
same effect. 

Newsom v. Thornton 1805^ conclusively showed that a 
factor, who in so doing, exceeded the limits of his authority, 
could confer no title to the goods by transferring the Bill of 
Lading to a bona fide indorsee for value who did not even know 
that his indorser was a factor. 

In that case the plaintiffs consigned goods to Church their 
factor and sent him an indorsed Bill of Lading — he pledged the 
Bill of Lading with the defendant (who had no notice that 
Church was only a factor) and soon afterwards became bank- 
rupt. The pledgees obtained the goods and the plaintiffs 
recovered a verdict in trover against them. 

The remarks of Lawrence, J. are worth quoting : 

" In the case of Lickbarrow v. Mason some of the judges 

» 4 East 211. ' 6 East 17. 

" 6 M. & 8. 350 
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did indeed liken a Bill of Lading to a Bill of Exchange. . .but 
when the case was before the Exchequer Chamber there was 
much argument to show that in itself the indorsement of a 
Bill of Lading was no transfer of the property, though it might 
operate as such, in the same manner as other instruments may 
be evidence of the transfer of property ; as if goods be sold by 
a merchant abroad to his correspondent here, and the Bill of 
Lading be sent to him indorsed, to deUver the goods to the 
vendee or his order; then the transfer of the goods may be 
evidenced by such indorsement." 

In Morison v. Gray 1824 ^ it was held that the indorsement 
of a Bill of Lading made by the seller to his agent, without any 
value, and for the sole purpose of enabling him to stop in' 
transitu, conferred on the agent a special property sufficient 
to enable him to maintain trover in his own name against 
the wharfingers who had delivered the goods to a transferee 
of the consignee. The demand for delivery by the agent was 
made while the goods were technically in transitu, being still 
in the hands of the wharfingers. This decision is contrary to 
the opinions expressed by the four judges in Coxe v. Harden 
(ubi supra) and by Lord EUenborough in Waring v. Coxe 1808 2, 
but these were merely obiter and in both cases the decision 
was based on the ground that the transitus had terminated 
before the demand was made. In the latter case in reply to 
counsel's argument that the Plaintiff as indorsee of the Bill of 
Lading must be taken to have the legal property in the goods 
Lord EUenborough said : 

" I am decidedly of opinion that without value he has not. 
No case has gone so far as to decide that a Bill of Lading is 
transferable like a Bill of Exchange. There must be value upon 
the indorsement of a Bill of Lading or no property in the goods 
is thereby transferred." In Morison v. Gray, Park, J. says 
" There are many instances in which such a transfer as the 
present has been deemed sufficient to confer a right of action." 
He quotes no authorities, however, and the cases to which he 
refers do not appear to be reported. Whether or not any 
property passes to the agent in the circumstances of Morison v. 
1 2 Bing 260. * 1 Camp. 369. 
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Gray, as Best, C. J. points out in his judgment, the permitting 
the agent to sue is " of exceeding convenience to commerce ; the 
owner cannot always follow his goods to a distance ; he can only 
protect himself in many instances by transferring the Bill of 
Lading " and this permission is in effect given by the Sale of 
Goods Act, 1893, §§ 38 and 39. For " Ubi jus, ibi remedium." 
By these sections " seller " includes an agent of the seller to 
whom the Bill of Lading has been indorsed who can stop in 
transitu and it would seem enforce the seller's rights by action 
for conversion against a carrier or wharfinger who wrongfully 
delivered the goods after notice of stoppage given before 
delivery. The agent has also the right to exercise the unpaid 
vendor's lien with the corresponding right of action. 

It is submitted that until the right to stop in transitu was 
given to an agent by the Sale of Goods Act the indorsement of 
the Bill of Lading gave him no right of action in his own name 
for wrongful dealing with the goods. It is difficult to see on 
what principle of law the judges in Morison v. Gray decided that 
a special property in the goods thereby passed to the agent. 
It could not have been the intention of the shipper that any 
property as against him should pass to the agent as it would 
have done had the Bill of Lading been indorsed by way of 
security ; and without some proprietary interest in the goods, 
the agent not being in possession, and not being authorised to 
sue by a power of attorney, could have no right of suit. The 
agent could not have a property as against one person and none 
against another. The case of Morison v. Gray seems similar 
in principle to that of Williams v. Shadboit^ where Day, J. 
held that the indorsement of a Bill of Exchange to a Bank for 
the purposes of collection gave the Bank no right of action as 
no ownership was thereby conferred. 

It is submitted that the true rule is that stated in Coxe v. 
Harden and Waring v. Coxe to the effect that the mere indorse- 
ment of a Bill of Lading to an agent to stop in transitu passes 
no property to him and before the Sale of Goods Act (1893) gave 
him no rights of action in respect of the goods. And apart from 
this right of action of the agent of the seller to whom the Bill 
' 1885. 1 T.L.R. 417. 
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of Lading has been indorsed, in the case of the master's refusal 
to deliver the goods when he demands them for the purposes of 
stoppage in transitu and in the case of a tortious act interfering 
with his exercise of the unpaid vendor's lien, the agent cannot 
sue in respect of tortious dealing with the goods. The excep- 
tion to the general rule that a mere indorsement of the Bill of 
Lading to an agent without value gives no rights of action 
extends no further^. Thus if the consignee or indorsee for value 
of a Bill of Lading indorsed it to an agent to enable him to obtain 
delivery of the goods on arrival, the agent would obtain no right 
by such indorsement to sue for tortious acts done to the goods 
while in transit, or for a refusal of delivery to him. 

Apart from the Factors' Acts the bona fide indorsee for value 
of an agent thus in possession of the Bill of Lading would 
acquire no title. 

Such an indorsee would obtain no better title than his 
transferor who had acquired the Bill of Lading by mistake. 
It is submitted that the case of Coventry v. Gladstone ^ is in 
conflict with the general rule that the transferee takes no 
better title than his transferor. As Lord Blackburn remarks 
the position of the transferor of the Bill of Lading in this case 
was much the same as if he had seen the Bill of Lading on the 
defendants' counter and taken it away without their know- 
ledge or consent. 

A Bill of Lading issued by the master without the shipper's 
cognisance is not a Document of Title^, nor is a Bill of Lading 
fraudulently obtained*, nor a Bill of Lading fraudulently 
obtained from the master and indorsed when the goods have 
been shipped to the consignee in his ship without a Bill of 
Lading in satisfaction of a debt due to him from the consignor^. 

1 Vide § 38 (2) of the Sale of Goods « Schuster v. MoKellar (7 E. & B. 

Act. 704). 

» L.R. i Eq. 493. » Ogle v. Atkinson (5 Taun. 759). 
» Craven v. Ryder (0 Taun. 433). 
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§ 2. The Factors' Acts. 

" At Common Law " says Lord Blackburn in Cole v. North 
Western Bank^ "the possession of Bills of Lading or other 
Documents of Title to goods did not confer on the holder of 
them any greater power than the possession of the goods 
themselves. The transfer of the Document of Title by means 
of which actual possession of the goods could be obtained, had 
no greater effect at Common Law than the transfer of the 
actual possession." 

Prior to the Act of 4 Geo. IV. c. 83 (the first of the series 
of " Factors' " Acts) sales and pledges of their principal's goods 
by factors acting outside the scope of their authority fell within 
the general rule of law that " where a person is deceived by 
another into believing he may safely deal with property, he 
bears the loss, unless he can show that he was misled by the act 
of the true owner." 

Speaking of the general purpose of the Factors' Acts Lord 
Blackburn says in the same case " The Legislature seems to us 
to have wished to make it the law, that where a third person has 
intrusted goods, or the documents of title to goods, to an agent, 
who in the course of such agency sells or pledges the goods, he 
should be deemed by that act to have misled any one who bona 
fide deals with the agent and makes a purchase from or an 
advance to him, without notice that he was not authorised to 
sell or to procure the advance." 

The Factors' Acts began with 4 Geo. IV. c. 83, the preamble 
to which says that : 

" Whereas it has been found that the Law as it now stands, 
relating to goods shipped in the names of persons who are not 
the actual proprietors thereof, and to the deposit or pledge of 
goods, affords great facility to fraud, produces frequent litiga- 
tion, and proves in its effects highly injurious to the interests of 
commerce in general be it therefore enacted, etc." 

But the factor's power to make the Bill of Lading a good 
Document of Title in the hands of his bona fide indorsee was 
first made effective by 6 Geo. IV. c. 94, § 2 by which it was in 
I L.R. 10, C.P. 372. 



26 THE FACTORS' ACTS [ch. 

substance enacted that any person intrusted with, and in posses- 
sion, of any Bill of Lading or other Document of Title to goods, 
should be taken to be the true owner of the goods so far as to 
give validity to any contract made by him for the sale or pledge 
of the goods to a person who had not notice that he was not the 
actual and bona fide owner. 

The scope of the dealings by a factor with the Bill of Lading 
which may result in transferring a good title to the goods to the 
indorsee has been widened by later legislation. 

By 5 & 6 Vict. c. 39, § 1, it was enacted that " any agent 
who shall thereafter be intrusted with the possession of goods, 
or of the documents of title to goods shall be deemed and taken 
to be owner of such goods and documents, so far as to give 
validity to any contract or agreement by way of pledge, lien, or 
security bona fide made by any person with such agent so 
intrusted, and such contract or agreement shall be binding upon 
and good against the owner of such goods, notwithstanding the 
person claiming such pledge may have had notice that the 
person with whom such contract or agreement is made is only 
an agent." 

The precise meaning of the word " intrusted " in the earlier 
statutes was the subject of much judicial consideration but the 
word was not reproduced in the Factors' Act of 1889 and it is 
not considered necessary to discuss the cases. 

In Baines v. Swainson^ Blackburn, J. said "I construe the 
Factors' Act as saying that an agent whose business is to sell 
goods and receive payment for them shall, by virtue of 6 Geo. IV. 
c. 94, § 4 be clothed with apparent authority to sell and by virtue 
of 5 & 6 Vict. c. 39 shall be clothed with apparent authority to 
pledge the goods, provided he sells or pledges them in the 
ordinary course of business : the owner shall be exactly in the 
position of an owner at Common Law who has clothed him with 
such authority and his private instructions shaU go for nothing 
unless they are brought to the knowledge of the person dealing 
with him." 

The same remarks, of course, apply with equal force to Bills 
of Lading in the possession of Factors. The law on this subject 

» 4 B. & S. 270. 
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is now codified in the Factors' Act, 1889, which repealed all 
former enactments. 

§ 2 (1) says : 

" Where a mercantile agent is, with the consent of the owner, 
in possession of goods or of the Documents of Title to goods, 
any sale, pledge or other disposition of the goods made by him, 
when acting in the ordinary course of business of a mercantile 
agent, shall, subject to the provisions of this act, be as valid as 
if he were expressly authorised by the owner of the goods to 
make the same ; provided that the person taking under the 
disposition acts in good faith, and has not at the time of the 
disposition notice that the person making the disposition has 
not authority to make the same." 

By § 1 (1) " The expression ' mercantile agent ' shall mean 
a mercantile agent having in the customary course of his business 
as such agent authority to sell goods, or to consign goods for the 
purpose of sale, or to buy goods, or to raise money on the security 
of goods." 

It is not everyone to whose hands the goods may come for 
the purposes of the owner who can make the Bill of Lading an 
effective Document of Title in the hands of his indorsee. Thus 
in Heyman v. Flewker ^ Willes, J. says : 

" The term ' agent ' does not include a mere servant or care- 
taker, or one who has possession of goods for carriage, safe 
custody or otherwise, as an independent contracting party but 
only persons whose employment corresponds to that of some 
known kind of commercial agent like that class (factors) from 
which the Act has taken its name." 

Thus if a servant entrusted by the owner with a Bill of 
Lading for delivery to a third party indorsed it for value to a 
bonS, fide holder the Common Law rules would apply. 

A " wharfinger " is not an " agent^." 

In Weiner v. Harris 1909" a man was intrusted with goods 
on the terms that he was to sell them on behalf of the owner 
whose property they were to remain till sale, up to which 
event their return might be demanded at any time. 

It was held that a pledge destroyed the owner's title as 

* 32 L J C P 132 ' Cole v. North Western Bank (10 

» 16 Com. Cas. 39. C.P. 354). 
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the person intrusted with the goods was a " mercantile agent " 
and was ' ' acting in the ordinary course of business of a mercantile 
agenti." 

In De Gorter v. Attenborough 1904^ a broker to whom 
diamonds had been sent for sale, without authority asked a 
friend to pledge them for him. In an action by the consignor 
against the pledgee it was held that the broker was not, in 
asking a friend to pledge the diamonds, acting "in the 
ordinary course of business of a mercantile agent " and the 
consignor was allowed to recover the diamonds. Had the 
broker pledged them by himself or his servant, the pledge would 
have been good against the consignor. 

The authority given by § 2 of the Factors' Act, 1889, to a 
mercantile agent is a general authority given to every mer- 
cantile agent, and is not restricted by the existence in any 
particular trade of a custom that a mercantile agent employed 
in that trade to sell goods has no authority to pledge them, 
unless, of course, the custom be so notorious as to amount to 
notice to the person taking the goods that " the person making 
the disposition has not authority to make the same^." 

Lord Alverstone says at p. 227 : " The words ' acting in the 
ordinary course of business of a mercantile agent ' mean that 
the person must act in the transaction as a mercantile agent 
would act if he were carrying out a transaction which he was 
authorised by his master to carry out." 

By § 1 (5) " The expression ' pledge ' shall include any 
contract pledging, or giving a lien or security on, goods, whether 
in consideration of an original advance or of any further or 
continuing advance or of any pecuniary liability." 

By § 2 (2) " Where a mercantile agent has, with the consent 
of the owner, been in possession of goods or of the Documents 
of Title to goods any sale, pledge or other disposition, which 
would have been valid if the consent had continued, shall be 
valid notwithstanding the determination of the consent : pro- 
vided that the person taking under the disposition has not at 
the time thereof notice that the consent has been determined." 

> Overmliiig Hastings v. Pearson * Oppenheimer v. Attenborough 

1893, 1 Q.B. 62. (1908, 1 K.B. 221). 

» 21 T.L,R. 19. 
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This sub-section re-enacts § 2 of the Act of 1877 which 
altered the law as laid down in Fuentes v. Montis^ to the effect 
that no valid title could be passed after the consent of the 
owner had been determined. 

By § 2 (3) " Where a mercantile agent has obtained posses- 
sion of any Documents of Title by reason of his being or having 
been, with the consent of the owner, in possession of the goods 
represented thereby, or of any other Document of Title to the 
goods, his possession of the first mentioned Documents shall, 
for the purposes of this act, be deemed to be with the consent 
of the owner." 

This sub-section re-enacts with additions corresponding 
provisions in § 4 of the Act of 1842. 

By § 2 (4) " For the purposes of this Act the consent of the 
owner shall be presumed in the absence of evidence to the 
contrary." 

This sub-section re-enacts a corresponding provision in § 4 
of the Act of 1842. 

By § 3 " A pledge of the Documents of Title to goods shall 
be deemed to be a pledge of the goods." 

By § 5 " The consideration necessary for the validity of a 
sale, pledge, or other disposition of goods in pursuance of this 
Act, may be either a payment in cash, or the delivery or transfer 
of other goods, or of a Document of Title to other goods, or of 
a negotiable security, or any other valuable consideration ; but 
where goods are pledged by a mercantile agent in consideration 
of the delivery or transfer of other goods or of a Document of 
Title to goods or of a negotiable security the pledgee shall 
acquire no right or interest in the goods so pledged in excess of 
the value of the goods. Documents or security when so deUvered 
or transferred in exchange." 

This section replaces § 2 of the Act of 1842 before which 
transactions in exchange were not protected at all. 

Under § 5 if a factor acting in conformity with § 2 (1) 
pledges a Bill of Lading to a bona fide pledgee in exchange for 
a Bill of Exchange worth only half the value of the goods the 

1 37 L.J.C.P. 137. 
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BiU of Lading will only give a charge on the goods in favour of 
the pledgee to the extent of the value of the Bill of Exchange. 

By § 1 (2) " A person shall be deemed to be in possession 
of goods or of the Documents of Title to goods, where the goods 
or Documents of Title are in his actual custody or are held by 
any other person subject to his control or for him or on his 
behalf." 

By § 4 " Where a mercantile agent pledges goods as 
security for a debt or liability due from the pledgor to the 
pledgee before the time of the pledge, the pledgee shall acquire 
no further right to the goods than could have been enforced by 
the pledgor at the time of the pledge." 

This section which leaves the Common Law rules in force 
where a mercantile agent pledges his principal's goods for his 
own antecedent liability reproduces § 3 of 5 & 6 Vict. c. 39. 

In Macnee v. Gorst^ where a factor having Bills of Lading 
of his principal's goods in his hands, pledged them with a 
third person, on the understanding that the third person would 
retire a Bill of Exchange which he held and which had been 
accepted by the factor, it was held that this was a pledge for 
an antecedent debt, and therefore came within § 3 of 5 & 6 
Vict. c. 39, and was not good against the principal. 

Up to the passing of the Factors' Act, 1877, where the seller, 
having sold the goods retained possession of the Bill of Lading 
and then again purporting to deal with the goods as owner 
indorsed the Bill of Lading to another bona fide buyer or pledgee 
without notice of the rights of the first buyer, the Bill of Lading 
in accordance with the Common Law rules, was not a Document 
of Title in the hands of such second buyer or pledgee. 

The case of Johnson v. Credit Lyonnais Co. 1877 ^ is an 
authority on this point. 

There a broker sold tobacco to a merchant who left him in 
possession of the dock warrants, and the merchant (the plaintifE) 
did not take any steps to have himself entered in the dock 
company's books as owner. 

The broker then fraudulently pledged the dock warrants 
with the defendants. 

' 1867, L.R. 4 Eq. 315. » 47 L.J.C.P. 241. 
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It was held that the plaintiff's title was unaffected by 
the subsequent pledge of the Document of Title by the 
broker. 

Cockburn, C. J. in the course of his judgment said " that 
Hoffman [the broker] having thus by being left in the undis- 
turbed possession of the goods and the indicia of ownership — 
there being nothing to raise a doubt as to the letter, or any 
means open to the defendant to ascertain the fact — been enabled 
to defraud one of two innocent parties, when the question arises 
as to which of them the loss should fall upon, in reason and 
justice the loss ought to fall on him who might have prevented, 
and as a matter of common prudence ought to have prevented, 
the possibiUty of the fraud, is what I cannot bring myself to 
doubt," after reviewing the authorities, however, the learned 
judge continues : 

" Sitting here in a Court of Appeal, I feel myself at liberty 
to say the authorities fail to satisfy me that at Common Law, 
the leaving by a vendee goods bought, or the documents of 
title in the hands of the vendor, till it suited the convenience 
of the former to take possession of them, would, on a fraudulent 
sale or pledge by the party so possessed, divest the owner of his 
property, or estop him from asserting his right to it." 

In consequence of the decision in this case the law was 
changed by 40 & 41 Vict. c. 39, § 3 re-enacted in § 8 of the 
Factors' Act, 1889, which is reproduced word for word in § 25 (1) 
of the Sale of Goods Act 1893 which runs as follows : 

" Where a person having sold goods continues or is in 
possession of the goods or of the Documents of Title to the goods, 
the dehvery or transfer by that person or by a mercantile agent 
acting for him, of the goods or the Documents of Title under 
any sale, pledge or other disposition thereof to any person 
receiving the same in good faith and without notice of the 
previous sale, shall have the same effect as if the person making 
the delivery or transfer were expressly authorised by the owner 
of the goods to make the same." 

Actual possession of the goods or Documents of Title by the 
second purchaser is now necessary for his protection ; under 
§ 3 of the Act of 1877 (repealed) a mere disposition in his favour 
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was sufficient, even where he had not taken the trouble to perfect 
his title by securing the goods or Documents. 

The rule of law as set out by § 25 (1) of the Sale of Goods 
Act seems an eminently fair one, for as Cockburn, C. J. points 
out in Johnson v. Credit Lyonnais Co. it certainly seems reason- 
able that of two innocent parties the one who by his negligence 
has rendered possible the perpetration of a fraud on the other 
should suffer. 

Prima facie the words " is in possession " in § 25 (1) of the 
Sale of Goods Act would cover the case where a vendor having 
handed over the Bill of Lading to the vendee fraudulently re- 
obtained possession of it and then indorsed it to another bona 
fide holder for value (excluding, of course, the case where the 
conduct of the fraudulent vendor was such as to make the 
transaction amount to Larceny by a trick). It has not yet been 
judicially decided whether or not the words " is in possession " 
only include cases where the original vendee has never had the 
Document of Title in his possession. 

A further departure from the Common Law rules was made 
by § 4 of the Factors' Act, 1877, replaced by § 9 of the Factors' 
Act, 1889, which is reproduced with a slight variation in § 25 (2) 
of the Sale of Goods Act which runs : 

" Where a person having bought or agreed to buy goods, 
obtains with the consent of the seller possession of the goods, 
or the Documents of Title to the goods, the delivery or transfer, 
by that person or by a mercantile agent acting for him, of the 
goods or Documents of Title, under any sale, pledge or other 
disposition thereof, or under any agreement for sale, pledge or 
other disposition thereof, to any person receiving the same in 
good faith and without notice of any lien or other right of the 
original seller in respect of the goods, shall have the same effect 
as if the person making the delivery or transfer were a mercan- 
tile agent in possession of the goods or documents with the 
consent of the owner." 

Prior to the Act of 1877 where a person having bought or 
agreed to buy the goods but to whom the property had not 
passed obtained possession of the Bill of Lading, his transfer of 
it by way of sale or pledge to a bona fide indorsee passed no 
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property. When the property had passed on a sale such an 
indorsement by the vendee passed such property as was intended 
and restricted the unpaid vendor's right to stop in transitu 
accordingly (vide infra). 

The effect of the section is illustrated by the case of Cahn 
and Mayer D. Pockett's Bristol Channel Steam Packet Co. Ltd.^ 
The summary of the facts in the headnote says : 

In fulfilment of a contract for the sale of a certain quantity 
of copper the sellers forwarded to the buyer a Bill of Lading 
indorsed in blank for copper shipped on the defendants' ship 
together with a draft for the price of the copper for acceptance. 
The buyer who was insolvent did not accept the drafts, and 
delivered the Bill of Lading to the plaintiffs in fulfilment of a 
contract which he had, previously to obtaining possession of the 
Bill of Lading, made for the sale to them of copper, and they 
thereupon paid him the price of the copper. 

The plaintiffs took the Bill of Lading in good faith, and 
without notice of the rights of the original sellers in respect of 
the copper. The sellers stopped the copper in transitu. In an 
action by the plaintiffs against the defendants for non-delivery 
of the copper — Held — by the Court of Appeal reversing Mathew, 
J., that the buyer having obtained possession of the Bill of 
Lading with the consent of the sellers, the transfer of it by him 
to the plaintiffs gave them a good title to the copper under 
§ 25 (2) of the Sale of Goods Act (§ 9 of the Factors' Act, 1889) 
and that the sellers had no right to stop it in transitu. 

The principle underlying this section is stated by Collins, 
L. J. at p. 661. 

" The vendor who puts his purchaser in possession of the 
Documents of Title may be deemed to have misled the sub- 
purchaser who buys on the faith of that possession. The vendor 
from whom they have been stolen or taken against his will 
cannot. 

The common precaution of sending the Bill of Lading to his 
own agent instead of to the buyer direct would have avoided all 
the difficulty, and I think the Legislature must have been well 

» 1899, 1 Q.B. 643. 



34 THE FACTOES' ACTS [ch. 

aware of the common practice in these cases, and left the seller 
to protect himself." 

As is pointed out in the judgments, the intention with which 
the possession of the Bill of Lading is obtained with the consent 
of the vendor is immaterial. There is no " agreement to buy " 
under the section if the buyer has an option to terminate the 
contract ^- 

The Factors' Acts commencing in 1823 and ending with the 
Sale of Goods Act in 1893, have, as has been shown, greatly 
altered the position which the Bill of Lading held at Common 
Law as a Document of Title to goods. 

One of the essential characteristics of a negotiable instru- 
ment is that a " holder in due course " acquires a good title 
irrespective of that of his transferor and it has been the policy 
of the Factors' Acts to apply this principle in some measure to 
Bills of Lading. 

In the words of Lord Justice Collins in Cahn v. Pockett's 
Bristol Channel Co. (ubi supra) — " the Factors' Acts ... a series 
of Statutes whereby the Legislature has gradually enlarged the 
powers of persons in the actual possession of goods or the Docu- 
ments of Title, but without property therein, to pass the 
property in the goods to bona fide purchasers. 

Possession of, not property in, the thing disposed of is the 
cardinal fact. 

However fraudxilent the person in actual custody may have 
been in obtaining the possession, provided it did not amount to 
Larceny by a trick, and however grossly he may abuse the 
confidence reposed in him or violate the mandate under which 
he got possession, he can by his disposition give a good title to 
the purchaser. 

The Legislature has deliberately chosen to alter the Common 
Law which made a transfer of a Bill of Lading ineffectual, if the 
person transferring was not himself the owner of the goods." 

1 Helby v. Mathews (1895, A.C. 471). 
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§ 3. Stoppage in transitu. 

Apart from the Factors' Acts a contract in pursuance of 
whicli a Bill of Lading is indorsed to a bona fide holder for value 
only in one case passes a greater right than that of the trans- 
feror ; that is when the indorsee gets a title freed from the 
unpaid vendor's power to stop in transitu. 

Where a vendor has shipped goods and parted with the Bill 
of Lading to the buyer to whom the property in, though not the 
possession of, the goods has passed, he has still a right if he 
remains unpaid to regain possession of the goods while they are 
in transit, in the event of the buyer becoming insolvent. 

This is called the right of stoppage in transitu, and it is 
exercised by giving notice of the claim to those who have the 
custody of the goods, before the transit comes to an end. 

It is with the effect on this right, of the indorsement of the 
Bill of Lading in pursuance of a contract dealing with the goods 
shipped thereunder, and not with the right itself that we are 
concerned. 

The indorsement or transfer of the Bill of Lading for such 
goods to an indorsee or transferee who has given valuable con- 
sideration therefor without notice of any circumstances which 
would prevent such indorsement or transfer from being effective 
as a valid transfer of a property or interest in the goods, will if 
purporting to convey the whole interest in the goods, absolutely 
defeat the vendor's right of stoppage in transitu. The Bill of 
Lading is in such circumstances a valid Document of Title to 
the goods which can be re-indorsed as such during the con- 
tinuance of the transit. 

If the indorsement by the original buyer be by way of pledge 
or mortgage the vendor can stiU exercise his right of stoppage 
on paying off the pledgee or mortgagee or their assigns^. 

The above rules are now codified in § 47 of the Sale of Goods 
Act, 1893, and appear to have been accepted law since the finding 
of the jury as to the custom of merchants in Lickbarrow v. 
Mason in 1794, although it appears that of the 12 judges who 
expressed their views in the course of that long protracted case 

1 See Per Lord Selbome in Kemp v. Falk, 7 A.C. at p. 677. 

3—2 
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eight were of opinion that the transferee from the buyer took 
subject to any right of the original vendor to stop the goods. 
The other four took the view which has since prevailed. 

The principle underlying these rules has been stated to be 
that " In such a case, if the vendor is unpaid, one of two innocent 
parties must suffer by the act of a third, and it is reasonable 
that he who by misplaced confidence, has enabled such third 
person to occasion the loss, should sustain it^." In Newsom v. 
Thornton (1805) Lord Ellenborough said " I should be sorry if 
anything fell from the Court which weakened the authority of 
Lickbarrow v. Mason as to the right of a vendee to pass the 
property of goods in transit by indorsement of the Bill of Lading 
to a bona fide holder for a valuable consideration and without 
notice." 

In the same case Lawrence, J. says of the decision in Lick- 
barrow V. Mason, " all that that case seems to have decided, is, 
that where the property in the goods passed to the vendee 
subject only to be divested by the vendor's right to stop them 
in transitu, such right must be exercised, if at aU, before the 
vendee has parted with the property to another for a valuable 
consideration and bona fide, and by the indorsement of the Bill 
of Lading, given him a right to recover them." 

This passage from the judgment of Lawrence, J. shows that 
the custom of merchants as stated in the special verdict in 
Lickbarrow v. Mason had been recognised as law, as far as a 
bona fide purchaser from the vendee without notice of the rights 
of the impaid seller was concerned. 

The great importance of the BiU of Lading as a Document 
of Title is well illustrated by the fact that a mere re-sale or 
pledge by the buyer does not divest the seller's rights when there 
is no assignment of a BDl of Lading. 

This seems to have been first decided in Nix v. OHve before 
Lord Ellenborough in 1805 2. An unindorsed Bill of Lading 
was sent in a letter to the consignee but this was held not to 
be equivalent to an indorsement thereof. A sub-sale by the 
consignee of the wines to a bona fide holder for value was held 

1 Bodger v. Comptoir d'Escompte ' Abbott on Shipping, 14th ed. 

de Paris (1869, 2 F.C. at p. 406). p. 861. 
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to be of no effect as against the unpaid vendor's right of 
stoppage. 

The case is very shortly reported by Abbott but probably 
the vendee indorsed the Bill of Lading to the third party. The 
Bill not being an effective Document of Title in the hands of 
the vendee, this indorsement would be without result, so that 
in effect the sub-sale would be without a transfer of the Bill of 
Lading. 

In Craven v. Ryder ^ the vendees to whom no Bill of Lading 
had been transferred re-sold the goods, received the price and 
became insolvent without paying the vendor. It was held 
that the seller's right to stop in transitu was not defeated by 
this sub-sale and payment. 

In Akerman v. Humphrey ^ it was held that a sale by the 
buyer, accompanied by a delivery of the shipping note, did not 
put an end to the seller's right to stop in transitu. Dixon v. 
Yates ^ is an authority to the effect that a sub-sale by a buyer 
who has not yet obtained possession of nor paid for the goods 
does not enable the sub-buyer to take possession after the 
insolvency of the original buyer has ended his right to take 
possession of the goods. 

In Jenkyns v. Usbome* it was held that a pledge of the 
goods for value accompanied by a transfer of the delivery order 
was ineffective against the right of stoppage in transitu. 

In 7 A.C. at p. 582 Lord Blackburn says, that " No sale even 
if the sale had actually been made with payment, would put an 
end to the right of stoppage in transitu unless there had been 
an indorsement of the BiU of Lading," and Lord Selborne at 
p. 578 says that " the right of stoppage could be in no way 
whatever affected or prejudiced by any dealings between the 
original insolvent purchaser and persons purchasing under him 
without any title founded upon an indorsement of the Bill of 
Lading for value received." This view of the law is embodied 
in § 47 of the Sale of Goods Act. 

" Subject to the provisions of this act the unpaid seller's 
right of lien or retention or stoppage in transitu is not affected 

1 1816, 6 Taunt. 433. » 1833, 5 B. & Ad. 313. 

« 1823, 1 Carr. & P. 63. ♦ 1844, 13 L.J.C.P. 196. 
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by any sale or other dispesitiou of the goods which the buyer 
may have made imless the seller has assented thereto " the 
section goes on to provide that " where a Document of Title to 
goods has been lawfully transferred to any person as buyer or 
owner of the goods, and that person transfers the document to 
a person who takes the document in good faith and for valuable 
consideration, then, if such last mentioned transfer was by way 
of sale the unpaid seller's right of Uen or retention or stoppage 
in transitu is defeated, and if such last mentioned transfer was 
by way of pledge or other disposition for value, the unpaid 
seller's right of Uen or retention or stoppage in transitu can only 
be exercised subject to the rights of the transferee." 

It is important to consider more in detail the conditions 
which must be fulfilled in order that the vendor's right of 
stoppage in transitu may be defeated by a bargain as to property 
in the goods and the indorsement of the Bill of Lading in pur- 
suance thereof. The Bill of Lading is " lawfully transferred " 
to the indorser though the Bill has, or even the property and 
the Bill have, been obtained by fraud, and an indorsement for 
valuable consideration to a bona fide indorsee before the original 
owner has obtained a legal rescission of the transfer will pass 
the property. Thus in Pease v. Gloahec ^ purchasers of goods to 
whom the property had passed obtained the possession of the 
BiU of Lading which had been left with the vendors, by a fraudu- 
lent representation that they had resold the goods, and then 
indorsed and dehvered it to other persons taking it bona fide 
as security for a debt. It was held that the creditors took it 
as a Document of Title good against the vendors' right to stop 
in transitu. 

In the Argentina ^ the vendor shipped goods to the pur- 
chaser sending the Bill of Lading to the vendor's agent W 
with instructions not to part with it " without first receiving 
payment." The purchaser gave W a Bill of Exchange accepted 
by X, and promised immediate payment in cash. W then 
delivered to the purchaser the indorsed Bill of Lading. The 
purchaser indorsed the Bill of Lading to J who took it bona 
fide and for value. The purchaser and X then became 
1 1 P.O. 219. s 1867, L.R. 1 A & E. 370. 
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bankrupt without paying W. It was held that though the 
purchaser had obtained the Bill of Lading by fraud, he could 
transfer the property in the goods by its indorsement to J a 
bona fide holder for value. 

A BiU of Lading has been held to be " lawfully transferred " 
by the vendor to the buyer within the meaning of § 47, although 
it has been delivered to the buyer subject to his acceptance of 
a draft for the price. He did not accept the draft and in 
consequence the property in the goods did not pass to him, but 
his indorsement of the Bill of Lading to a bona fide holder for 
value was held to have defeated the impaid vendor's right to 
stop in transitu. (Per Collins, L. J. in Cahn v. Pockett's Bristol 
Channel Co.)i- 

The transfer must be for " valuable consideration," but if 
made for an existing debt that is sufficient and there is no need 
for a further advance. 

It was so held in the Court of Appeal in Leask v. Scott^. The 
only case to the contrary is Rodger v. Comptoir d'Escompte de 
Paris^ where it was held that the forbearance or release of an 
antecedent debt is not a good consideration for an indorsement 
of a BiU of Lading, so as to defeat an unpaid vendor's right of 
stoppage in transitu. 

This decision was described by Bramwell, L. J. in Leask v. 
Scott as " a novelty opposed to what may be called the silent 
authority of all the previous judges and writers who have dealt 
with the subject." " There is not a trace of such distinction 
between past and present consideration to be found in the 
books." " Practically such a consideration as is now under dis- 
cussion has always a present operation. It stays the hand of the 
creditor." There seems no reason for supposing that any other 
valuable consideration known to the law would not be sufficient, 
as forbearance to sue * 

The transferee must take the BiU of Lading " in good faith," 
i.e. the transfer must have been bona fide on his part and without 
notice to him of any circumstance _which would render the 

^ 1899, 1 Q.B. at p. 665. * Vide Chartered Bank of India v. 

2 1877, 2. Q.B.D. 376. Henderson L.R. 5 P.C. at p. 514. 

3 1869,' L.R. 2 P.C. 393. 



40 STOPPAGE IN TRANSITU [ch. 

transaction unfair. Thus in Salomons v. Nissen ^ the indorsee 
of the Bill of Lading not only made himself a "partner with the 
original consignee but by the terms of the contract he made 
himself the paymaster, therefore he put himself in the place of 
the original consignee and must take the Bill of Lading subject 
to the same rights 2." In Vertue v. Jewell ^ Lord EUenborough 
said that if an indorsee took with notice of the insolvency of the 
consignee (his indorser) the unpaid vendor could stop in transitu 
against him. 

In Wright v. Campbell * the indorsee had been told by the 
consignee that the goods were his and that he had paid for them 
but the indorsee knew that the consignee had been arrested for 
debt, and in fact part of the consideration for the transfer was 
that he should go bail for the consignee. The judges thought 
that there was collusion between the consignee and his indorsee, 
Lord Mansfield saying in his judgment " Did Scott believe 
him ? " i.e. did the indorsee believe the consignee when he told 
him that he had paid for the goods ? 

The case was sent for re-trial. 

From this case it appears that if the indorsee takes with 
notice of the consignee's insolvency he must be honestly satisfied 
that the consignee has paid for the goods. If this condition is 
not fulfilled the Bill of Lading is not a Document of Title in his 
hands available against the right to stop. 

In Cuming v. Brown ^ Lord EUenborough said that the 
fact that the indorsee knew that the consignee had not paid 
for the goods but had accepted Bills which had not yet matured 
was not " notice of such circumstances as rendered the Bill of 
Lading not fairly and honestly assignable." If however the 
indorsee had known that the consignor had bargained with the 
consignee for payment before assignment of the Bill of Lading, 
or that the Bills of Exchange were not likely to be paid, 
this would have rendered the Bill of Lading ineffective as a 
Document of Title in his hands, and of course in the hands of 
all persons claiming under him. 

' 1788, 2 T.R. 674. 1 1767, 4 Burrow 2046. 

' Per Ashurst, J. 6 9 E^gt 506 

» 1814, 4 Camp. 31. 
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In Barrow v. Coles ^, the consignor indorsed on the Bill of 
Lading a condition to the effect that the goods should be 
delivered to the consignee if he accepted and paid the Bill of 
Exchange to which it was annexed, if not, to the holder of the 
draft. 

The consignee accepted the Bill of Exchange and indorsed 
the BUI of Lading for value. The Bill of Exchange was dis- 
honoured. 

Lord EUenborough held that the " special indorsement on 
the Bill of Lading ought to have made the indorsee inquire 
whether the condition had been fulfilled and that after the 
dishonour of the Bill of Exchange the property in the coffees 
vested in the plaintiff " (the holder of the Bill of Exchange) who 
had a verdict accordingly. 

In other words if the Bill of Lading is conditionally indorsed 
to the consignee a subsequent indorsee takes subject to that 
condition and the indorsement to him would not defeat the 
right to stop the goods unless the condition had been fulfilled. 

If the indorsee of the Bill of Lading has knowledge of 
circumstances from which ordinary men of business would 
conclude that the consignee, his indorser, is insolvent, he will 
probably be deemed to have knowledge of his insolvency and 
will take subject to the unpaid vendor's right to stop in 
transitu^ 

If the assignment of the goods and Bill of Lading has not 
been absolute but has been made by way of security to a pledgee 
or mortgagee, as in the cases of In re Westcynthius ^ and 
Kemp V. Falk*, the vendor's right of stopping the goods in 
transit continues, subject to the charge so created in favour 
of the pledgee or mortgagee in whose hands the Bill of Lading 
is of course a good Document of Title to the extent of his charge. 
The vendor, by his notice to stop, regains his right to the 
possession of the goods if he pays off the charge ; if the goods 
have been sold he is entitled to the balance. 

The scope of the Bill of Lading as a Document of Title to 

1 1811, 3 Camp. 92. » 1833, 3 L.J.K.B. 56. 

^ See National Bank of Australia v. * 7 A.C. 573. 

Morris (1892, A.C. at p. 290). 
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the goods in the hands of the mortgagee or pledgee is limited to 
this extent, that if he holds other goods of the vendee as further 
security the consignor can require him, in accordance with the 
equitable principle of marshalling, to apply the proceeds of 
those goods first to the payment of the debt, before having 
recourse to the goods which became his security by the pledge 
or mortgage of the Bill of Lading^. 

There has been no English decision on the question as to 
whether an indorsee who takes the Bill of Lading for value after 
notice to stop has been given and without knowledge of the 
consignee's insolvency acquires a good title. The point seems 
to be decided in favour of the indorsee by § 25 (2) of the Sale 
of Goods Act. The question arose in the American case of 
Newhall v. Central Pacific Railroad Co.^ when judgment was 
given in favour of the indorsee. 



§ 4. Duration of transit. 

The Bill of Lading remains in force as a Document of Title, 
" at least so long as complete delivery of the possession of the 
goods has not been made to some person having a right to claim 
them under it^." 

What amounts to " complete delivery of possession " 
appears from the remarks of Lord Hatherley in the House of 
Lords — " When the goods have arrived at the dock, until they 
are delivered to some person who has the right to hold them the 
Bill of Lading still remains the only symbol that can be dealt 
with by way of assignment or mortgage or otherwise. As soon 
as delivery is made, or a warrant for delivery has been issued, 
or an order for delivery accepted (which in law would be equiva- 
lent to delivery), then those symbols replace the symbol which 
before existed. Until that time the Bills are effective repre- 
sentations of the ownership of the goods, and their force does 
not become extinguished until possession, or what is equivalent 

' In re Westcynthius (1833, 3 L.J.K. » Per Willes J. Meverstein v. Barber 

B. 56). (1866, L.R. 2 C.P. at p. 53). 

" 51 Cal. 345. Vide infra sub Tit. 
United States of America. 
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in law to possession, has been taken on the part of the person 
having a right to demand it." 

In this case it was decided (inter aha) that where goods are 
landed and warehoused at a sufferance wharf under a stop for 
freight the Bill of Lading remains in force i- 

" If the shipowner gives notice of that charge prior to any 
act being done by which the ownership of the goods is changed, 
prior to the acceptance of an order for delivery, and prior to 
the issue of a warrant for dehvery, then the shipowner's lien 
holds and attaches itself to those goods, and the goods cannot 
be removed ; the Bills of Lading cannot be considered as having 
been fully spent or exhausted, because there remains an im- 
portant part of the contract unfulfilled on the part of the 
consignee, namely, payment of the freight in respect of which 
the contract was entered into ^." The ratio decidendi appears 
from the judgment of Willes, J.* — " The law gave the peculiar 
effect it has to the Bill of Lading in consequence of the 
difficidty of an actual delivery of the possession of goods which 
are the subject of a mercantile adventure. So long as difl&culty 
exists by reason of the incidents of the adventure, so long does 
the reason apply. And such a difficulty did exist in this case ; 
because the freight of the cotton not having been paid at the 
time Meyerstein made his advance, and it being stopped in the 
hands of the wharfinger for the security of the shipowner, there 
could have been, as matters stood, no actual delivery of the 
goods by Abraham. They were, therefore, in the same position, 
so far as there is reason for holding the Bill of Lading to remain 
the symbol of possession, as if they had been still afloat." 

It seems that if goods are landed and stored with ware- 
housemen and the freight paid, the Bill of Lading is exhausted. 

In Jowitt and Sons v. Union Cold Storage Co.* goods were 
stored with warehousemen in cold storage and the Bank, the 
pledgee of the Bills of Lading as security for payment of BiUs 
of Exchange, transferred the Bills of Lading to the drawer 
(who was entitled to all securities held by the Bank as surety) 

1 See 11 & 12 Vict. c. 18 and 25 » L.R. 2 C.P. at p. 58. 

St, 26 Vict. c. 63. * 1913, 18 Com. Gas. 

" Per Lord Hatherley in L.R. 4 H.L. 
at p. 331. 
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when he took up the dishonoured Bills of Exchange. The 
drawer sued the warehousemen for warehousing charges paid 
under protest. Scrutton, J. in the course of his judgment said 
at p. 196 : 

" I am by no means satisfied that after the goods had been 
deUvered by the ship and all the freight paid, the Bill of Lading 
had any operation as a Document of Title to the goods or 
whether the plaintiffs were entitled to any benefit from that 
agreement (to the effect that the warehousemen should hold the 
goods and not deUver them except against the Bank's order or 
a duly indorsed Bill of Lading), or got any right against the 
defendants by the mere transfer of the Bill of Lading." 

" Whether the Bill of Lading is exhausted depends entirely 
upon whether the delivery was to the. persons entitled to it." 
(Per Channell, J. in London Joint Stock Bank v. British 
Amsterdam Maritime Agency i). 

The delivery of part of the goods operates as a construc- 
tive delivery of the whole only in cases where the delivery takes 
place in the course of the delivery of the whole. In these cases 
dehvery of part may be " complete delivery " of the whole. 
Thus, where the essential part of a machine packed in parts is 
dehvered to the consignee the taking possession of such part 
by the buyer would be acceptance of constructive possession of 
and " complete delivery " of the whole. 

The Bill of Lading would then be functus officio. As Cotton, 
L. J. says in Expte. Cooper, (1879, 11 CD. at p. 75). 

" The case might possibly be different if the whole of the 
cargo had been one entire machine, because if a person was 
allowed to take possession of one piece of a machine that might 
amount to possession of the whole." 

At p. 77 he says : 

" Where a purchaser taking part shows an intention, 
acquiesced in by the carrier, to receive and take possession of 
the whole that is a constructive possession of the whole by the 
acquiescence of both parties " (and compare Sale of Goods Act 
§ 45, sub-section 7). But in the absence of evidence to the 
contrary it must as a general rule be assumed that the delivery 
1 16 Com. Cas. at p. 605. 
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of part of a cargo is intended only to operate as a delivery of 
that part, and there will then be no such " complete dehvery " 
as will render the Bill of Lading functus officio as to the whole 
until the whole is deUvered. The earlier cases such as Slubey v. 
Heywood^, Hammond v. Anderson^ and Jones v. Jones ^ do not 
support the proposition that the mere dehvery of a part of the 
cargo can be looked upon as a constructive dehvery of the 
whole. The decisions in these cases turned on their special 
circumstances. 

§ 5. Bills in sets. 

Difficulty sometimes arises out of the practice of drawing 
Bills of Lading in sets. It is not usual for a purchaser of the 
goods, or a banker to whom they have been pledged or mort- 
gaged, to require all the set to be transferred to him, and it is 
not necessary to the efEectiveness of the constructive delivery 
of the goods by means of a bargain accompanied by the indorse- 
ment of one of the parts of a set of Bills of Lading that the other 
parts should also be indorsed and deUvered. 

In Caldwell v. Ball* it was laid down for the first time 
that the copy of the Bill of Lading which was first properly 
indorsed for value, with an intent to pass the property, passed 
the property to the indorsee, and that subsequent indorsements 
of other copies would have no efEect. And this is so even 
though such subsequent indorsee should obtain possession of 
the goods, as was the case in Barber v. Meyerstein (supra) where 
the eariier indorsee was held entitled to recover from him^. 
In the latter case it was decided that where by the terms of the 
contract of sale of goods to be shipped, payment is to be made 
in exchange for Bills of Lading of each shipment, the purchaser 
is bound to pay when a duly indorsed Bill of Lading effectual 
to pass the property, in the goods is tendered to him, although 
the Bill of Lading be drawn in triplicate, and all the three are 
not then tendered or accounted for ; and if he refuses to accept 

1 2 H Bl. 504. ' V^^ also Gilbert v. Guignon 

2 1 B. & P. (N.R.) 69. (1872, L.R. 8 Ch. Ap. 16), Sanders v. 
a 8M. & W. 431. Maclean (11 Q.B.D. 327). 

« 1786, 1 T.k. 205. 
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and pay, he does so at his own risk as to whether it may turn 
out to be the fact or not that the Bill of Lading tendered was 
an effectual one, or whether there was another of the set which 
had been so dealt with as to defeat the title of the purchaser 
as indorsee of the one tendered. 

A contrary decision would have destroyed the efficacy of the 
weU-estabUshed custom of drawing Bills in triplicate. If the 
purchaser wishes to protect himself against the risk of the prior 
indorsement of another part of the set, he should make the 
necessity of a tender of all three Bills a term in his contract. 
As Bowen, L. J. says at p. 343, " The Bill of Lading, I have said, 
may be regarded as a key of the warehouse where the goods are. 
Can a person who has contracted to pay on delivery of the keys 
of the warehouse, refuse to accept the keys tendered to him on 
the ground that there is still a third key in the hands of the 
vendor which, if fraudulently used, might defeat the vendee's 
power of taking possession ? I think business could not be 
and is not carried on upon any such principle." 

§6. Wrongful ddivery. 

The deUvery of the goods not being " complete " so as to 
render the Bill of Lading functus officio, until it has been in 
fact made to the person having the right to claim them under 
the Bill, it follows that wrongful delivery of the goods to a 
person not having such right, does not render the Bill ineffective 
as a Document of Title, and its indorsement after the wrongful 
delivery may still pass the property. 

Thus in Short v. Simpson^, Montague Smith, J. says at 
p. 255 : 

" There having been no dehvery according to contract, 
I do not see why the Bill of Lading should not be assignable, 
and why all the Common Law consequences should not attach." 

In that case P shipped goods and indorsed the Bill of Lading 
to a Bank. The goods were wrongfully delivered at Bombay. 
Then P paid off the charge and the Bank re-indorsed the Bill to 
him. It was held that P could recover against the shipowner. 

The judgment of Wightman, J. in Goodman v. Boycott^ 
1 1866, L.R. 1 C.P. 248. " 2 B. & S. 1. 
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and the cases of Pirie v. Warden ^ and Bristol Bank v. Midland 
Railway Co.^ are authorities to the same effect. 

As was said by Wightman, J. in his judgment in Goodman v. 
Boycott where a similar question was involved : 

" The plaintiff is the owner, and they are detained from him, 
without sufficient legal excuse, by the defendant who ought to 
be in possession of them. If this action is not maintainable 
I do not see how any action can be maintained by anybody, 
though the plaintiff has sustained great damage." 

§ 7. No indorsement of the Bill of Lading. 

Lord Bramwell, in the course of his judgment in Sewell v. 
Bardick^, speaking of the effect of the indorsement of the Bill 
of Lading, said at p. 105 : 

" The property does not pass by the indorsement but by 
the contract in pursuance of which the indorsement is made. 
If a cargo afloat is sold, the property would pass to the vendee^ 
even though the Bill of Lading was not indorsed." 

If the buyer of goods who has not received a Bill of Lading 
re-sells, the sub-buyer takes subject to the unpaid seller's right 
to stop in transitu (see ante). Prior to the Factors' Act, 1877, 
the subsequent indorsement of the Bill of Lading by the vendor 
could have had no effect on the buyer's title for he had already 
parted with his property in the goods and could not do so a 
second time. 

If the vendor assigned his rights under the contract to a 
third party the latter would presumably acquire the right of 
stoppage in the event of the buyer's insolvency, but the buyer's 
title would be unaffected, and the indorsement of the Bill of 
Lading could make no difference. 

In Davis v. Reynolds* Lord EUenborough held that the 
property in goods at sea could be passed by the consignee 
without the indorsement of the Bill of Lading^. The headnote 
to the complicated case of Nathan v. Giles* says, " The property 

1 g So. L.R. 360. paid vendor's right to stop was 

2 1891, 2 Q.B. 652. thereby defeated — but this is contrary 

3 10 j^fj. 74. to all other authorities cited ante, 
« 1816, 4 Camp. 267. and clearly wrong. 

» The judge also held that the un- * 5 Taunt. 558. 
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in a cargo for which the master of a ship has signed BiUs of 
Lading may be transferred by delivery, without indorsement 
of the Bill of Lading and the transfer will be good against all 
the world, except subsequent indorsees of the Bill of Lading 
for a valuable consideration." 

In this case wheat was shipped to England and BiUs of Lading 
taken by the shipper Levin to his order or his assigns or the 
bearer of the Bills of Lading. The goods arrived before the 
Bills of Lading and Josephs the attorney of the shipper " with 
very full powers " raised money for his master by means of a 
transaction which in effect amounted to a sale of the wheat to 
Nathans in consideration of an advance by them ; the wheat 
was sold and the proceeds were to be held by brokers and to be 
handed to Nathans on their getting the Bill of Lading. No 
question seems to have arisen as to the authority of the attorney 
to deal with the wheat, and in fact his act seems to have been 
regarded as that of the shipper. In proceedings in which the 
title to the proceeds of the sale of the wheat was in question, 
first Mansfield, C. J. and his successor Gibbs, C. J. in later 
proceedings held that Nathans had a complete title subject 
only to Levin's dishonestly indorsing the Bill of Lading to some 
other person for a valuable consideration. In other words they 
seem to have been of opinion that a sale of goods at sea by the 
vendor without indorsement of the Bill of Lading could be 
defeated by a subsequent sale by him in pursuance of which 
the Bill of Lading was indorsed to the second buyer. The Bill 
of Lading could not be held to be functus officio when the trans- 
action with Nathans took place, for complete delivery of the 
cargo had not been made to a person claiming under the Bill 
of Lading. If the judges meant that a sale could be thus 
defeated by such a subsequent indorsement of the BUI of Lading 
it is submitted that their view was totally erroneous. The 
provision in the Factors' Act, 1877, as to the effect on the pro- 
perty in the goods of dealings with the Bill of Lading by the 
vendor remaining in possession thereof would have been quite 
unnecessary, if the view of the law which it has been suggested 
was taken by the judges in Nathan v. Giles, had been the 
correct one. 
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In Bryaus v. Nix^ Parke, B. laid it down very clearly that 
the property in goods at sea may be absolutely passed without 
any indorsement of a Bill of Lading. He says at p. 791 : 

" If the intention of the parties to pass the property, whether 
absolute or special, in certain ascertained chattels, is established, 
and they are placed in the hands of a depository, no matter 
whether such depository be a common carrier or shipmaster 
employed by the consignor or a third person, and the chattels 
are so placed on account of the person who is to have that 
property, it is enough, and it matters not by what documents 
this is effected." 

This was a case where one Tempany, having procured an 
acceptance from the plaintiffs by a sale to them of oats which 
had been shipped, afterwards purported to deliver them to the 
defendants as security for past advances. 

Parke, B. said that the question whether the documents 
assigning the oats to the plaintiffs were Bills of Lading was 
wholly collateral to the point for his decision, which was : 
whether they constituted a binding contract of sale by which 
the absolute property in the oats on board ship was passed. 
He said, " As evidence of such a transaction it is wholly im- 
material whether the instruments are Bills of Lading or not : 
and it might equally be proved through the medium of carriers 
or wharfingers receipts or any other description of document 
or by correspondence alone." 

It seems clear then that the property in goods at sea can be 
passed without the indorsement of a Bill of Lading, and that this 
contract having been made, the title of the buyer could not 
before the Factors' Act, 1877, be effected by the vendor's 
subsequent dealings with the Bill of Lading. The principle 
" Nemo dat quod non habet " concludes the question. 

' 1839, 4 M. & W. 776. 
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§ 8. Effed, of indorsement of the Bill of Lading. 

The effect of the indorsement of the Bill of Lading varies 
with the intention of the parties to the contract. That this 
is the rule was finally decided by the House of Lords in Sewell v. 
Burdick^. In the Court of Appeal in that case and in Glyn v. 
East and West India Dock Company^, Brett, M. R. held that 
the true interpretation of Lickbarrow v. Mason and of the cases 
before and after resulted in the law being as follows : 

" That the indorsement of a BUI of Lading as a security for 
an advance, as distinguished from an indorsement of it upon a 
sale of it or of the goods named in it for a price, by necessary 
implication operates in the same way as an assignment of goods 
by bill of sale, that is, so as to pass the whole legal property 
in the goods to the assignee, leaving to the assignor an equity 
in the proceeds beyond the advance secured and expenses ; 
evidence may not be given of other accompanying facts, from 
which it may be inferred that the intention of the parties was, 
a&d therefore the legal result is, that there was only a pledge of 
the Bill of Lading or of the goods named in it^." 

Baggallay, L. J. concurred in this view, but Bowen, L. J. 
held the contrary opinion ; that such property passed as was 
intended by the parties. He said at p. 170 : 

" What property, if any, in a cargo afloat passes upon deli- 
very of an indorsed Bill of Lading appears to me to be a question 
of fact in each case that depends, so far as the rights between 
themselves of the immediate parties are concerned, on the 
express or implied agreement between them. The owner of 
merchandise may do whatever he pleases with his goods ; he 
may sell them, or mortgage them, or pledge them. It is a 
pure question of bargain whether he delivers them upon terms 
which part with the entire beneficial interest in them, or which 
part with the entire legal interest reserving an equitable right 
to himself, or which part with a special property only in them, 
reserving to himself the general and absolute property at law. 

The freedom of disposition, which owners of property possess 

1 1884, 10 A.C. 74. » 13 Q.B.D. at p. 161. 

2 6 Q.B.D. 475. 
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when their property is on shore, belongs to them equally when 
it is afloat. They can, if they please, sell the Bill of Lading 
or transfer it upon terms which amount to a mortgage or to 
a pledge. A Bill of Lading is a symbol of the goods themselves. 
. . . Upon principle and reason, apart from authority, one would 
suppose that it is to the agreement between the original parties 
that we ought to look if we wish to discover the effect as between 
themselves of a delivery of the indorsed Bill of Lading, just as 
it is to the agreement between them that we should look to 
determine the legal consequences that follow on the corporate 
delivery of the goods. We should expect in some cases to find 
that the entire property had passed ; in others that there had 
been some" different arrangement." 

The question as to what quantum of property passes on 
indorsement of a Bill of Lading is important when considering 
the Bill of Lading as a Document of Title, inasmuch as the 
quality and quantum of the rights thereby passed vary with 
the intention, and this being so it becomes material to enquire 
as to what differing amounts of property (if any) the Bill may 
be an Indicium of Title in the hands of the indorsee. It appears 
extremely doubtful whether the view taken by Brett, M. R. 
and Baggallay, L. J. was ever the law. 

In Hibbert v. Carter^ " the Court held that the indorsement 
of the Bill of Lading to a creditor prima facie conveyed the whole 
property in the goods from the time of its delivery. But if 
the intention of the parties appear to have been only to bind 
the net proceeds in case of the arrival of the goods, then an 
insurance made on account of the indorser, after such indorse- 
ment is good " (headnote). " The Court," says the Report 
(p. 747), " were of opinion, that the parties were always at 
liberty to vary from the general rule (i.e. that the whole property 
paissed by the indorsement and delivery) by entering into any 
particular agreement between themselves ; but that it must 
be shown to take advantage of it." 

This case seems to be a clear authority that evidence of the 
intention of the parties as to what property should pass on 
indorsement was admitted. Here the property was only to 

1 1787, 1 T.E. 745. 

4—2 
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pass on a condition — the arrival of the goods. Evidence was 
admitted that no more than " to bind the consignment of the 
goods in England " was intended. Similarly, if a pledge only 
had been intended, evidence would have been admitted of that 
intention and the indorsee would have been allowed to enforce 
his security to the amount of the pledge, pajdng the balance 
if he sold the goods, to his indorser. This view is confirmed 
by the footnote to the report which says : 

" The cause came on to be tried a second time after Easter 
Term at Guildhall, when the same clear evidence of the intention 
of the parties being given as had been set forth in the Affidavit 
laid before the Court, Mr Justice BuUer was of opinion that 
the plaintiff was entitled to recover the amount of the insurance. 
He said the general doctrine was clear that the indorsement 
of a Bill of Lading prima facie transferred the whole property 
in the goods, but this was subject to be controlled by the evident 
intention of the parties." 

In view of the remarks of BuUer, J. in this case it is sub- 
mitted that the inferences which have been drawn from the 
passages in other judgments of his, to the effect that his view 
was that the indorsement of a Bill of Lading passed the absolute 
property in any event, are incorrect. His remarks in other 
judgments should be read in the light of his words here. It 
would appear then, that according to the case of Hibbert v. 
Carter the law was then as it was laid down by the House of 
Lords nearly a century later in Sewell v. Burdick. The remarks 
of the judges in Newsom v. Thornton^ show that in considering 
the effect of a contract in pursuance of which a Bill of Lading 
was indorsed, the intention of the parties was a material point. 

Lord EUenborough, C. J. said : 

" A Bill of Lading indeed shall pass the property upon a 
bona fide indorsement and delivery where it is intended so to 
operate, in the same manner as a direct delivery of the goods 
themselves would do if so intended. But it cannot operate 
further." 

Le Blanc, J. speaks of : 

" The doctrine of Lickbarrow v. Mason that the indorsement 
1 1806, 6 East 40. 
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of a Bill of Lading upon the sale of the goods will pass the pro- 
perty to a bona fide indorsee, the property being intended to 
pass by such indorsement." 

Lord Blackburn in the course of his judgment in Sewell v. 
Burdick said that there do not appear to be any authorities 
to the effect that an indorsement of a Bill of Lading of necessity 
passes the whole legal property in the goods. " Expressions 
used by judges to this effect only show that they did not care- 
fully consider their language where no question of this kind 
was under discussion." 

Thus Lord Hatherley in the case of Meyerstein v. Barber^ 
said, " When goods are at sea the parting with the Bill of Lading 
is parting with the ownership of the goods," while Lord 
Westbury said, " The transfer of the Bill of Lading for value 
passes the whole property in the goods." 

The judges of the Common Pleas and Exchequer Chamber 
had used expressions to the effect that the indorsement and 
deposit of a Bill of Lading by way of security operated as a 
pledge passing only a " special " property to the indorsee but 
leaving the " general " property in the indorser, but no dissent 
from their views was expressed by the House of Lords when 
confirming their decision and their reasoning was referred to 
with approval. As Lord Selborne says in 10 A. C: 

" In such a conflict, not of decisions, but of judicial phrase- 
ology, if not doctrines, it becomes important to remember that 
it is often dangerous to infer, even from very strong words when 
used diverso intuitu, conclusions on other subjects which if 
they had been present to the minds of the speakers might, 
perhaps, have led to their being more guarded or qualified." 

" In principle the custom of merchants as found in Lick- 
barrow V. Mason seems to be as much applicable and available 
to pass a special property at law by the indorsement (when that 
is the intent of the transaction) as to pass the general property 
when the transaction is, e.g. one of sale. So long at all events 
as the goods are in transitu, there seems to be no reason why 
the shipper's title should be displaced any further than the nature 
and extent of the transaction requires." 
1 L.R. 4 H.L. 317. 
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There is direct authority before the case of Sewell v. Burdick 
that the indorsement of the Bill of Lading by way of pledge 
passes only a special property to the indorsee leaving the general 
property in the pledger. 

In the case of Turner v. the Trustees of the Liverpool Docks^, 
the vendors bought goods and shipped them to the vendee. 
To raise funds to pay for the goods the vendors sold the Bills 
of Exchange to a Bank, and deposited the Bill of Lading by way 
of security for their payment. On the bankruptcy of the 
vendee the vendors claimed to stop in transitu and it was held 
they were entitled to do so, as they still retained the property 
in the goods. Patteson, J. says at p. 569 : 

" By indorsing and depositing the Bills of Lading with the 
Bank as a security they did not divest themselves of the pro- 
perty in the goods." 

The earlier case of Jenkyns v. Brown ^ lays down the law 
clearly. Coleridge, J. says at p. 502 : 

" By delivering this Bill of Lading indorsed to the defen- 
dant, as a security for the payment of the Bills of Exchange 
drawn on the plaintiff for the value of the cargo, and giving 
power to sell in case of failure of payment (the Bills of Exchange 
having been purchased by the defendant), they passed to the 
defendant for value a special property in the cargo ; and by 
afterwards sending the invoice with the Bills of Exchange and 
letters of advice to the plaintiff they passed to him the general 
property in the cargo subject to this special property." 

In view of the dicta and cases and general principles above 
cited it is submitted that the law has always been as finally stated 
in Sewell v. Burdick, that the indorsement and delivery of a 
Bill of Lading in pursuance of a bargain pass only such pro- 
perty in the goods as the parties intend to pass. 

The intention and effect of the indorsement of the Bill of 
Lading may be to transfer the absolute property in the goods 
to the vendee. It may again be to pass the property on the 
fulfilment of certain conditions, as on the acceptance of Bills 
of Exchange. 

The unpaid vendor may draw on the buyer for the price 
» 1851, 6 Ex. 643. 2 1849, 14 Q.B. 496. 



II] EFFECT OF INDORSEMENT OF BILL OF LADING 55 

and forward to him the Bill of Exchange and a copy of the Bill 
of Lading; An indorsed Bill of Lading is sent to the agent of 
the vendor and the buyer cannot retain the unindorsed Bill 
of Lading!, nor can he obtain the indorsed Bill of Lading from 
the agent unless he accepts the Bill of Exchange. 

The unpaid vendor may also discount the Bill of Exchange 
at a Bank and deposit an indorsed Bill of Lading as security 
for the money advanced. The buyer cannot obtain the Bill 
of Lading from the Bank without satisfying the Bank's claim 
for advances, but if, before the Bank realises the goods to satisfy 
its claim, the vendee tenders the amount advanced on the Bill 
of Exchange, the property in the goods will at once pass to him^ 
and he will be entitled to the Bill of Lading, unless the jus 
disponendi has been reserved by the vendor with some other 
intention than that of securing the contract price, as in Wait v. 
Baker^, where the vendor took the Bill of Lading to order and 
kept it in his possession to deal with it as he thought fit, and 
never intended the property to pass until he handed the Bill 
of Lading to the vendee on such terms as he chose to exact. 

The intention on indorsement of a Bill of Lading may be to 
pass the legal estate in the goods to the indorsee by way of 
mortgage as security for an advance leaving to the indorser an 
equity of redemption. 

It may again be to effect a contract of pledge,, a special 
property in the goods passing to the indorsee while the general 
property remains in the indorser. 

In either case a property and the right to possession pass. 

As Lord Ellenborough said in Patten v. Thompson* : 

" If the cargo was consigned to the Liverpool house as a 
security for advances made by them, this may afford a ground 
for their claim, to detain the same until such time as they are 
indemnified against these advances." 

Haille v. Smith ^ was a similar case. 

Lord Blackburn says in 7 A. C. at p. 606 : 

" Whether pledge or mortgage in either case the Bankers 

1 Vide Shepherd v. Harrison (1871, (1878, 3 Ex. D. 164). 
L.R. 5 H.L. 116) and now Sale of ' 2 Ex. 1. 

Goods Act, § 19, subsection 3. * 1816, 5 M. & S. 350. 

* Vide Mirabita v. Ottoman Bank ' 1796, 1 Bos. & Pul. 
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had a legal property, and at law the right to the possession 
subject to the shipowner's lien, and were entitled to maintain 
an action against anyone who without justification or legal 
excuse deprived them of that right." 

And in 10 A. C. at p. 97, he says : 

" The question whether there was a mortgage or only a 
Common Law pledge or hypothec, it being accompanied by 
delivery of the Bill of Lading, might affect the question which 
were the Courts in which those rights were to be enforced, but 
does not affect the substance of the rights." 

Thus the mortgagee or pledgee has power to obtain delivery 
of the goods when they arrive, and to realise them to satisfy 
his charge if not paid off. If the goods are not delivered to 
him he can bring at Common Law trover or detinue for them, 
and this even though the plaintiff's title did not accrue until 
after the defendant had parted with the goods as was the case 
in Bristol and West of England Bank v. Midland Railway 
Company^. 

In the Glamorganshire 2, where the Plaintiffs in an action 
for damage to the cargo had indorsed their Bills of Lading to 
a Bank to secure advances, it was held that they retained an 
• interest in the cargo sufficient to enable them to maintain their 
suit, the money recovered to be for the benefit of the parties 
entitled thereto. 

In Sewell v. Burdick* it was stated that an indorsement of 
Bills of Lading in blank, and their deposit so indorsed by way 
of security for money advanced, without more will be held to 
be a pledge. 

A pledgee of a Bill of Lading may redeliver the goods to 
the pledger for a limited purpose without thereby losing his 
rights under the contract of pledge*. 

No property passes on indorsement where it is the intention 
that none should pass as in the case of an indorsement to an 
agent to enable him to sell or to stop in transitu. 

This has already been treated of. 

1 1891, 2 Q.B. 653. « Vide North Western Bank v. 

" 1888, 13 A.C. 454. Poynter (1895, A.C. 56). 

' 10 A.C. 
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§ 9. Rights of Suit. 

A discussion of the law concerning the Bill of Lading as 
a Document of Title would be incomplete without some mention 
of the rights of action against those dealing wrongfully with 
the goods, which the indorsement of the Document in pursuance 
of a bargain as to the property in the goods, may confer on the 
indorsee. 

Prior to the Bills of Lading Act, 1855^ the right to sue or 
be sued on the contract of carriage was not transferred by a 
transfer of the Bill of Lading with the intention to pass the 
property. The transferee did not acquire any right to sue in 
his own name for a breach of contract^ nor was he himself 
liable to be sued upon the contract^ 

But independently of the Statute where goods were deliver- 
able to the holder of a BUI of Lading on certain conditions 
being complied with, the act of demanding delivery was held to 
be evidence for the jury of an offer on his part to comply with 
those conditions, and the delivery accordingly by the master 
was evidence of his acceptance of that offer. Under these 
circumstances the indorsee could, prior to the Act, in the event 
of his breach of these conditions be sued in his own name. 

Thus in Cock v. Taylor* the master of a ship contracted by 
the Bill of Lading with the shippers to deliver goods to certain 
persons or their assigns "he or they paying freight for the 
same." It was held that the demanding and taking of such 
goods from the master by a purchaser and assignee of the BUI 
of Lading without the freight having been paid, are evidence 
of a new contract and promise on the part of such purchaser, 
as the ultimate appointee of the shippers for the purpose of 
delivery, to pay the freight, and he is liable for the amount. 

In Stendt v. Roberts^ Erie, J. said : " The principle on 
which the consignee is taken to contract for the freight and 
demurrage mentioned in the BiU of Lading, applies in respect 
of other stipulations therein mentioned®." 

' 18 & 19 Vict. c. 3. * 1811, 13 East 399. 

^ Vide Sargent v. Morris (1820. 3 B. * 1848, 5 D. & L. 460. 

and Aid. 277). ° Vide also Young v. Mollcr (5 El. 

' Vide Sanders v. Vanzeller (1843, and Bl. 755), Wegener v. Smith (15 

4 Q.B. 260). C.B. 285). 
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The preamble to the Bills of Lading Act, 1855, says, "Where- 
as, by the custom of merchants, a Bill of Lading of goods being 
transferable by indorsement, the property in the goods may 
thereby pass to the indorsee, but nevertheless all rights in respect 
of the contract contained in the Bill of Lading continue in the 
original shipper or owner : and it is expedient that such rights 
should pass with the property. . . " § 1 says, " Every consignee 
of goods named in a Bill of Lading, and every indorsee of a 
Bill of Lading to whom the property in the goods therein men- 
tioned shall pass upon or by reason of such consignment or 
indorsement, shall have transferred to and vested in him all 
rights of suit, and be subject to the same liabilities in respect 
of such goods as if the contract contained in the Bill of Lading 
had been made with himself." In Sewell v. Burdick^ it was 
decided by the House of Lords that " the property " which 
must pass to the indorsee to confer on him the rights and lia- 
bilities under the contract evidenced in the Bill of Lading, is 
the full and entire property in the goods, legal or equitable, 
and that an indorsement by way of pledge passing as it does 
only a special property, is insufficient. An indorsee of a Bill 
of Lading as security for an advance whether the transaction 
amounts to a pledge, or it seems, to a mortgage*, does not 
become liable under the contract evidenced by the Bill of Ladmg, 
until he completes his incomplete title by entering into posses- 
sion of the goods under the Bill*. 

The question had already been discussed in Glyn Mills & Co. 
V. East and West India Dock*, where Brett, M. R. expressed a 
strong opinion at p. 480 that indorsement by way of pledge 
would pass the " general property " in the goods so as to make 
the pledgee liable for freight. He adhered to the same view 
in Sewell v. Burdick in the Court of Appeal^. 

It has already been submitted that the law has always been 
that the effect of the indorsement of a Bill of Lading is to pass 
such property as the parties intended. Apart from authority 
many practical reasons why the Bills of Lading Act, 1855, 

1 10 A.C. 74. » Per Lord Selborae, 10 A.C. at pp. 

" Per Lord Blackburn, 10 A.C. at 88 and 89. 
pp. 96 and 97. • 1880, 6 Q.B.D. 

" 13 Q.B.D. at p. 167. 



H] RIGHTS OF SUIT 59 

should only operate to transfer to an indorsee to whom the entire 
property in the goods has passed the rights and liabilities under 
the original contract between shipper and shipowner, appear 
from the judgments delivered in the House of Lords in Sewell v. 
Burdick. Lord Selborne says : 

" I cannot think that the object of the enactment was to 
enact that no security for a loan should be taken on the transfer 
of the Bills of Lading unless the lender incurred all the liabilities 
of his borrower on the contract. That would greatly, and I 
think unnecessarily, hamper the business of advancing money 
on such securities which the Legislature has by the Factors' 
Acts, shown it thinks ought rather to be encouraged." 

" One test of the application of the Statute may perhaps be, 
whether according to the true intent and operation of the con- 
tract between the shipper and the indorsee the shipper still 
retains any such proprietary right in the goods as to make it 
just and reasonable that he should also retain the rights of suit 
against the shipowner, under the contract contained in the Bill 
of Lading. If he does, the Statute can hardly be intended to 
take from him those rights and transfer them to the indorsee. 
If they are not transferred to the indorsee neither is the indorsee 
subject to the shipper's liabilities." 

" Again it is diflScult to suppose that the Statute contem- 
plated a distinction between the equitable and legal property 
in the goods while in transitu. The Statute was of course in- 
tended to deal with indorsements made in foreign countries 
where no distinction prevails between legal and equitable titles 
and it would be absurd to suppose that the Statute should thus 
deliberately create a prolific source of confusion and mis- 
apprehension of the effect of indorsement of the Bill of Lading." 
" It is to be observed further that the Statute contemplates 
beneficium cum onere and not onus sine beneficio. It may be 
reasonable if the indorsee has the benefit (as he would if he were 
a purchaser out and out, or if under his title as indorsee of the 
BiU of Lading he obtained delivery of the goods to himself) 
that he should take it with its corresponding burden, quoad 
the shipowner. But it would be the reverse of reasonable to 
impose upon him such a burden, when he has neither entered 
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into any contract of which it might be the natural result, nor 
(having taken a mere security) has obtained any benefit from it. 
This observation is fortified by the fact that the Statute does 
not appear to distinguish between indorsements subsequent 
and those anterior to its enactment." 

Lord Selbome thought that the view reconcihng incon- 
sistent authorities and expressions is " that the indorsee by way 
of security though not having ' the property ' passed to him 
absolutely and for all purposes by the mere indorsement and 
delivery of the Bill of Lading while the goods are at sea has 
a title by means of which he is enabled to take the position of 
full proprietor upon himself with its corresponding burdens if he 
thinks fit, and that he actually does so as between himself and 
the shipowner, if and when he claims and takes delivery of the 
goods by virtue of that title." 

In other words, when an indorsee by way of security takes 
possession, then " the property " passes to him within the 
meaning of the Act and he becomes subject to its provisions. 

The indorsee to whom " the property " has passed loses 
his rights and liabilities in favour of the person to whom he 
re-indorses the Bill of Lading so as to pass the property to 
him^: 

Erie, C. J. says at p. 848 : 

" Looking at the whole Statute [the Bills of Lading Act, 
1855] it seems to me that the obvious meaning is, that the 
assignee who receives the cargo shall have all the rights and 
bear all the liabilities of a contracting party ; but that, if he 
passes on the Bill of Lading by indorsement to another he 
passes on all the rights and liabilities which the Bill of Lading 
carries with it." 

A mere agreement by the indorsee while the Bill of Lading 
is still a Uving instrument to resell the goods to another will 
not transfer his rights and liabihties under it till he has re- 
indorsed it so as to pass the property^. 

The indorsement does not transfer to the indorsee any rights 

1 Vide Smurthwaite v. Wilkins ^ y^^ The Felix (1868, L.R. 2 A. 

(1862, 11 C.B.N.S. 842). & E. 273) and Fowler v. Knoop (1875, 

4 Q.B.D. 299). 
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and liabilities arising otherwise than from the contract evidenced 
by the Bill of Lading. He is not affected by any alterations 
which may have been agreed upon between the shipper and the 
shipowner^- 

Thus the lawful holder of a Bill of Lading, apart from the 
ordinary case of defeat of the vendor's right of stoppage in 
transitu by indorsement to a bonS, fide holder, and apart from 
the Factors' Acts, may by such an indorsement place his indorsee 
in a better position with regard to the goods than he himself 
has, for he transfers his position under the contract evidenced 
in the Bill of Lading, but does not transfer any other rights 
which may be vested in him against, or liabilities under which 
he may be to, the shipowner, charterer or original shipper, 
unless the indorsee has notice of such rights and liabilities. 

Vide the Helene^, where Dr Lushington says at p. 424 : 

" The rights and the liabilities which the assignee of the 
Bill of Lading under the first section of 18 & 19 Vict. c. 3 
has transferred to him, are the same rights and liabilities in 
respect of such goods as if the contract contained in the Bill 
of Lading had been made with him ; but in these cannot be 
included the rights and liabilities as between the shipper and the 
master dehors of the contract in respect of other goods, or of 
the charter party." This was a case where the shipper's 
knowledge of defective packing of oil was held not to affect 
the assignee of the Bill of Lading who was held entitled to recover 
from the shipowner the value of the oil which had leaked. 

Leduc V. Ward^ was a case in which the shipper's knowledge 
of intended deviation by reason of which the goods were lost 
did not affect the indorsee of the Bill of Lading who was held 
entitled to recover from the shipowner*. 

" The property " must pass " upon or by reason of " the 
assignment, or indorsement of the Bill of Lading in order to 
transfer the rights of suit under the Statute. 

In Delaurier v. Wyllie^ it was held that where the goods 

1 Vide Leduc v. Ward (20 Q.B.D. ♦ Vide also Rodger v. Comptoir 

476), The Emilien Marie (32 L.T. 436). d'Esoompte de Paris (1869, L.R. 2 P.O. 
« 1866, B. & L. 415. 373) and The EmUien Mario (1876, 44 

» 1888. 20 Q.B.D. 476. L.J. Adm. 9). 

» 1889, 17 So. Sess. Gas. 167. 
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had belonged to the indorsee of the Bill of Lading before they 
were shipped, no right to sue for them on the contract evidenced 
by the Bill of Lading was given to him by the indorsement. 

The case of Dracachi v. Anglo-Egyptian Navigation Co.'^ 
was an action upon a Bill of Lading by an indorsee against 
the shipowners for non-delivery. 

The plaintiff put in the Bill of Lading and proved that the 
consignors had indorsed and delivered it to .4, and that A had 
reindorsed and delivered it to the plaintiff for value. It wae 
held that in the absence of evidence of fraud invalidating the 
indorsement the plaintiff need not prove that value passed 
between A and the consignor. 

The vesting under the Statute of the rights and liabilities 
evidenced in the Bill of Lading contract in the indorsee, does 
not deprive the shipowner of his right of action for the freight 
against the original shipper or owner of the goods. 

Vide Fox v. Nott^ where Pollock, C. B. says at p. 636 : 

" The Statute creates a new liability, but it does not 
exonerate the person who has entered into an express con- 
tract." 

In certain circumstances the indorsee of the Bill of Lading 
acquires a claim in rem against the ship carrying the goods, 
under the Admiralty Jurisdiction Act, 1861. The object carried 
out by this Statute was the provision of a remedy for the indor- 
sees of Bills of Lading in respect of goods to which injury was 
done on the ships of foreigners who were out of the jurisdiction. 

§ 6 of the Act is as follows : 

" The High Court of Admiralty shall have jurisdiction over 
any claim by the owner, or consignee or assignee of any Bill 
of Lading of any goods carried into any port in England or Wales 
in any ship, for damage done to the goods or any part thereof 
by the negligence or misconduct of or for any breach of duty 
or breach of contract on the part of the owner, master, or crew 
of the ship, unless it is shown to the satisfaction of the Court 
that at the time of the institution of the cause any owner or 
part owner of the ship is domiciled in England or Wales. ..." 

By § 3-5 " The jurisdiction conferred by this Act may be 
1 L R. 3 C.P. 190. i" 1861, 6 H. & N. 630. 
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exercised either by proceedings in rem or by proceedings in 
personam." 

As Dr Lushington said in the St. Clondi, " This enactment 
was intended to operate by enabling the party aggrieved to 
have recoiirse to the arrest of the, ship bringing the goods deli- 
vered short, or damaged, in cases where, from the absence of 
the defendant in foreign parts, the Common Law tribunals 
could not afford any effectual distress." 

The ship which carries the goods into the port must be the 
one which has done the wrong for liability to attach to her ; 
if damaged goods are transhipped the vessel carrying them in 
will not be liable nor the vessel which did the damage^ 

Liability attaches to the ship in a case of short delivery 
where the goods claimed for are not carried into port, otherwise 
the Act would in many cases be totally defeated^. 

It is sufficient if the ship come into such port during the 
voyage though the goods are not to be delivered there under the 
contract*. 

In the Cap Blanco*, Sir Samuel Evans, P. said at p. 134 : 
"It is wholly unnecessary in order to found jurisdiction under 
the Statute that the goods should be carried into an English 
port for the purpose of delivery, or in pursuance of the contract." 

In the Pieve Superiore it was also decided that once the ship 
has entered such a port the liability attaches and is not dis- 
charged by her being subsequently sent to unload at a foreign 
port and the claim can be enforced on her entering an English 
port on a subsequent voyage, and that § 6 of the Admiralty 
Jurisdiction Act does not confer a maritime lien. It only gives 
to the Court of Admiralty jurisdiction to entertain a suit either 
in personam or in rem whenever the ship comes within reach 
of process. The arrest cannot avail against any valid charge 
on the ship nor against a bona fide purchaser. 

The Kasan® decided that the damage must be done on the 
homeward voyage and that there is no claim for damage done 
on the outward voyage to goods delivered abroad, 

1 1863, 8 L.T. at p. 65. L.R. 5 P.O. at pp. 491 & 2), per Sir 

« The Ironsides (1862, Lush. 458). Montagu Smith. 

' The Danzig <1863, B. & L. 102). = 1913, P. 130. 

* Vide The Pieve Supwiope (1674, ' 1863, B. & L. 1. 
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" The Act of 1861 gives those who have a lawful claim in 
personam against the shipowner, which fails owing to his absence 
from the country an auxiliary remedy in rem against the ship 
which is present in the country^." 

As Dr Lushington says in the St Cloud ''j " § 6 says that the 
Court ' shall have jurisdiction over any claim by the owner 
or consignee or assignee of any Bill of Lading of the goods.' 
What is the true construction of the term ' any claim ' ? I 
think the true construction of the words ' any claim ' is ' any 
claim lawfully existing independently of this act.' " 

The same view is expressed by Sir R. Phillimore in the 
Figlia Maggiore*, by the Privy Council in the Freedom* and by 
Lord Selborne in Sewell v Burdick^. 

" The claim must arise in law independently of the Act of 
1861 which gave a new remedy not a new primary right*." 

The dicta of Sir R. Phillimore in the Nepoter'' to the 
effect that the act was intended to apply to every consignee or 
assignee whether or not any property passed to him were un- 
necessary to the decision, and in view of the other authorities 
must be taken to be bad law. 

Those consignees and indorsees of the Document of Title 
who could sue before 1861 and can therefore sue under the Act 
are as follows : 

In contract, every consignee named in the Bill of Lading 
or indorsee to whom the property in the goods shipped has 
passed so as to transfer to him the contractual rights and 
liabilities under the Bills of Lading Act, 1855 (vide ante) may sue 
for breach of contract. 

The following cannot sue. A mortgagee or pledgee who 
has not completed his title by taking possession, a bare assignee, 
or a consignee not named in the Bill of Lading (unless the Bill 
of Lading be indorsed to him). 

In tort every indorsee or consignee of the Bill of Lading to 
whom a property has passed from the indorser, though it be 



1 Scrutton on Charter Parties and * 1869, L.R. 3 P.C. at p. 598. 

BiUs of Lading, 6th ed. at p. 185. '^ 1884, 10 A.C. 74 at p. 94. 

^ B. &,h. at p. 18. • Scrutton at p. 186. 

' 1868, L.B. 2 A. & E. 106. ' 1869, L.E. 2 A. & E. 375. 
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not the whole property, e.g. a mortgagee or pledgee who has not 
yet taken possession. 

A nude assignee or consignee to whom no property passes 
cannot sue^ 

The right to sue in contract continues until the contractual 
rights have been lost by such a reindorsement as passes the pro- 
perty, though there is an agreement to sell which may give 
an interest to the vendee, to sue in tort^- 

" Breach of Duty " of the master includes a refusal to dehver 
to a vendor who has stopped in transitu^, and a refusal by 
the master to give the holder of the Bill of Lading the par- 
ticulars necessary to compute his liability for freight and general 
average contribution*. 

The rightful holder of the Bill of Lading, who presents it 
at a reasonable time, is entitled, in the absence of customs 
to the contrary, to have the goods delivered to him direct from 
the ship, existing liens being satisfied. 

The shipowner or master is justified in dehvering the goods 
to the first person who presents to him a Bill of Lading by which 
the goods are deliverable to him, though that Bill is only one 
of a set, provided that he has no notice of any other claims to 
the goods, or knowledge of any other circumstances raising a 
reasonable suspicion that the claimant is not entitled to the 
goods^ 

But such a deUvery by the master will not affect the property 
in the goods so as to confer any better right on the claimant 
than he originally had, as against persons claiming under a 
Bill of Lading of the same set which had been earUer indorsed*. 

By § 3 of the Bills of Lading Act, 1855 : 

" Every Bill of Lading in the hands of a consignee or endorsee 
for valuable consideration, representing goods to have been 
shipped on board a vessel, shall be conclusive evidence of such 
shipment as against the master or other persons signing the same, 
notwithstanding that such goods or some part thereof may not 

1 Vide The St Qoud (1863, B. & L. » The Tigress (1863, B. & L. 38). 

4) and per Lord Blackbvim (10 A.C. * The Norway (1864, B. & L. 226). 

at p. 94) and cases cited ante. * Glyn Mills & Co «. East & West 

» Vide The Felix (1868, L.R. 2 A. & India Dock Co. (1882, 7 A.C. 591). 
E. 279) ; The Marathon (1879, 40 L.T. « Barber v. Meyerstein (1870, L.R 

163). 4H.L.317). 
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have been so shipped, unless such holder of the Bill of Lading 
shall have had actual notice at the time of receiving the same 
that the goods had not been in fact laden on board : Provided, 
that the master, or other person so signing, may exonerate 
himself in respect of such nndsrepresentation by showing that 
it was caused without any default on his part, and wholly by 
the fraud of the shipper, or of the holder, or some person under 
whom the owner claims." 

An examination of foreign codes shows that the general 
rule is that the master as in EngUsh Law cannot dispute against 
the consignee or indorsee for value the statement in the Bill 
of Lading as to the goods shipped and to which the Bill is the 
Document of Title. 

Under Article 654 of the German Code the responsibiUty 
of the freighter of the ship ends, if he succeeds in showing that 
the inaccuracy of the description of the goods in the Bill of Lading 
could not have been discovered by the captain by the exercise 
of the utmost vigilance. 

But the Bill of Lading is not in England conclusive as between 
the owner and the holder for value^, unless the owner signed 
it himself or by a servant. 

In Grant v. Norway, in which it was decided that a master 
signing is not to be considered as agent of the owner to sign for 
goods not actually shipped, Jervis, C. J. says at p. 688 : 

" We cannot discover any ground upon which a party taking 
a Bill of Lading by indorsement would be justified in assuming 
that the master had authority to sign such Bills whether the 
goods were on board or not." 

The statements in the Bill of Lading are prima facie evidence 
which the person disputing them must disprove^. 

> Vide Grant v. Norway (1851, 10 = ^ide McLean v. FJeming (1871, 

C.B. 665), and Meyers. Dresser (1864, L.R. 2 So. app. 128), Jessel v. Bath 
16 C.B.N.S. 646). (1867. L.E. 2 Ex. 267) and Sorutton, 

p. 63. 
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CHAPTER III 

FRENCH LAW 

We have seen that the Bill of Lading was in common use 
among European merchants in the 16th century. An examina- 
tion of the commercial laws of modern nations shows that it 
is now an essential feature of maritime commerce throughout 
the civilised world. All the codes treat of it, but not as a rule 
at much length. The general rule appears to be that the in- 
dorsement of a Bill of Lading made, to order, or the dehvery of 
one made to bearer, in pursuance of a contract dealing with the 
goods, transfers such property in the goods as was intended by 
the parties. 

The earliest French legislation on the Bill of Lading was an 
edict of 1657 which prescribed that Bills of Lading should be 
passed by certain officials. Otherwise they were not to be given 
in evidence. This was never executed. 

The great ordinance on shipping of 1681^ contained a series 
of articles on the Bill of Lading which have not been much 
modified in the 19th century code. 

From the scanty nature of the provisions as to Bills of 
Lading in the modern codes it results that customs and case 
law play a very important part. This is what one would have 
expected in view of the history and nature of the Law Mer- 
chant. 

" The Bill of Lading," says Basset^, " is not only a means 
of proof, it represents the goods of which it proves the loading 
on board ship. From this it results that the delivery of the 
Bill transfers the property in the goods loaded. 

* La grande ordonnance sur la ^ Du Connaissement, 

Manne (Book m. Head 2). 

5—2 
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The possession of the Document of Title is equivalent in 
the hands of the bearer to the possession of the goods them- 
selves." 

This statement as to the French Bill of Lading is of universal 
application. By Article 281 of the French Commercial Code of 
1841 the Bill of Lading may be drawn "k personne d4nomm6e" 
(to a named person), " k ordre " (to order), " k porteur " (to 
bearer). 

" The Bill of Lading ' a personne denommee ' cannot be 
regularly negotiated by indorsement^." We have noticed the 
same rule in English Law. In order to transfer the or a property 
in the goods by transferring such a Bill of Lading the person in 
charge of the goods (generally the captain) must be informed. 
For the application of this rule in the case of a pledge, vide Two 
Judgments of the Cour d'Aix, 21 and 26 August, 1878. The 
mere indorsement of such a Bill only confers the right to receive 
the goods and the indorsee acquires no greater rights than his 
indorser has. 

Thus the factor to whom a Bill of Lading " k personne 
denommee " has been indorsed does not acquire a preferential 
claim on the goods for his advances and remains subject to the 
unpaid vendor's right of re-sale. 

This form of Bill of Lading is very rarely employed. The 
Bill most in use is that " k ordre." A case of its transfer by 
indorsement of 13th July, 1819, is reported. But there is 
nothing sacramental about the words " k ordre." The phrase 

"a M ou k qui pour lui " is equally effective^. It is 

interesting to note that Caumont in his Dictionnaire de droit 
maritime, defines the Connaissement k ordre (Bill of Lading 
drawn to order) as " La lettre de change des mers." 

The indorsement of a Bill of Lading " k ordre " may be 
regular or irregular, i.e. in accordance with the formalities 
required by the code or omitting some of them. Whether or 
not the indorsement is regular has a great effect on the power 
of the Bill so indorsed as a Document of Title. 

1 Vide Judgment of lia Cour de « Vide Judgment of La Cour de 

Cassation, 12th January, 1847. Marseille, 11th May, 1860, and compare 

the English " or to his assigns." 
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To be regular the indorsement must be dated, must express 
the value given for it and must state the name of the indorsee^. 

If the indorsement is regular the Bill of Lading is an 
effective Document of Title for such an amount of property as 
the parties intended to pass. " The only effect of the regular 
indorsement of the Bill of Lading," says Basset, "is to allow 
the bearer to set up against third parties the actual rights 
over the goods which were granted to him by the agreement, 
without of necessity changing them into a right to the abso- 
lute property." The effect of the agreement may be to 
transfer the absolute property, or to constitute a pledge (gage) 
or to give a preferential claim (privilege) ^ Although in 
principle the possession of the Bill of Lading regularly indorsed 
raises a presumption of a title to the goods in the indorsee, 
and frees him from supplying further proof, yet this pre- 
sumption can be rebutted by evidence tendered by third parties 
who can show that he is a simple mandatory, or pledgee — 
" For," says Basset, " it is above all a question of intention^." 

If the indorsement is irregular the indorsee takes no better 
title than his indorser ; thus if he is a factor who has made 
advances he has no prior claim and the unpaid vendor can 
claim the goods against him. 

The indorsee of a Bill irregularly indorsed may however 
prove against his indorser that, in spite of the irregularity of 
the indorsement, the rights of owner or pledgee have been 
conferred upon him ; such proof is not however permitted 
against third parties* The importance of this distinction is 
considerably narrowed by the restricted meaning given to the 
term " third party." Thus such proof has been admitted 
against a prior indorser, the trustee in bankruptcy of the 
immediate indorser and a creditor of the shipper^. 

If a Bill of Lading which contains the clause " k ordre " 



^ Vide Article 281 Co. * Vide Decision of La Cour de 

' Vide Decisions of La Cour de Cassation, 7th August, 1867. 

Cassation of 15th December, 1856, ^ Vide Decisions of 1867, 6th 

17th August, 1859, 13th January, 1862 December, 1852 of La Cour de Cassa- 

and 31st May, 1869. tion and of La Cour de Marseille, 21st 

' Vide Decisions of Courts of Mar- September, 1864 and Aix, 31st March, 

seille and Le Havre, 27th February, 1865. 
1843 and 24th March, 1884. 
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without indicating the name of the consignee be indorsed in 
blank it becomes equivalent to a Bill " k, porteur." Prior to a 
decision to this effect in 1885 the indorsement of French Bills 
in blank only constituted the bearer a mandatory" who could 
not in any event have a greater right than his indorser. The 
BUI of Lading " k porteur " if simply delivered in pursuance 
of an agreement to pass an interest in the goods passes such 
interest as was intended. It is a form very little used. 

In France four copies of the Bill of Lading are generally 
made. Where more than one copy is fraudulently indorsed to 
a bona fide holder, then if the Bill is "to order," the property 
in the goods is in him to whom the earliest in date of the 
indorsements is made. If the Bill is " to bearer " then the bearer, 
to whom the first transfer was made has the property. This 
question of property in case of the indorsement of more than 
one copy of the Bill seems to have been first decided in favour 
of the prior indorsee in the Admiralty Court of Marseille in 
1754. 

La Cour de Cassation has decided (12th May, 1885) that 
the rights of the first indorsee are not affected by the actual 
delivery of the goods to the later indorsee of another copy of 
the Bill. 

If the indorsements on two copies are dated the same day, 
the hour of the indorsements may be proved so as to establish 
the priority. If the buyer is adjudicated bankrupt and the 
goods have not been delivered to the buyer, nor to his factor 
but are still en route, the unpaid vendor may claim them 
(Droit de revendication). This right is defeated if the Bill of 
Lading signed by the consignor has been regularly indorsed to 
a bonS fide holder. If the indorsement is irregular, the sub- 
buyer may still evade the unpaid vendor's claim if the invoice 
(facture) signed by the consignor has also been produced or 
handed to him in addition to the Bill of Lading. 

In the case of a pledge by the buyer the unpaid vendor can 
claim the goods if he pays off the advances made by the 
pledgee. 

" Le droit de revendication " is given by Article 576 of the 
Code, and the above interpretation is probably the correct 
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interpretation of the saving clause at the end of the article, 
" N4anmoins, la revendication ne sera pas recevable si, avant 
leur arriv^e, les marchandises ont ete vendues sans fraude sur 
factures et connaissements signees par I'exp^diteur." 

" Le droit de revendication " seems almost identical in 
principle and in scope with the right of stoppage in transitu 
as recognised in England and her Colonies and the United 
States. 

By a decision of the Cour de Cassation of 17th August, 1859, 
it was decided that an indorsement of a Bill of Lading by 
a factor (commissionnaire), though acting in excess of his 
authority, if made to a bona fide holder passes such property 
in the goods as was intended. In this case a Bill of Lading 
had been sent to a factor so that he might simply receive 
and send on the goods ; the factor exceeding the authority 
given by his mandate, regularly indorsed the Bill of Lading to 
the payee of a Bill of Exchange which he drew on his own 
account. It was held that the rights of the consignor were 
gone. The French Law is in this respect similar to that of 
England. There seems to be no direct authority in French 
Law for such rules as are embodied in § 25 of the Sale of Goods 
Act rendering effective deahngs with Bills of Lading by persons 
having sold goods, or persons having bought or agreed to buy 
goods who are in possession of, or obtain with the consent of 
the seller, the Bills of Lading. 

But the main reason on which the Court based its decision, 
viz. the good faith of the factor's indorsee, would seem to be 
equally applicable in the case of a dealing with the Bill of 
Lading by a seller retaining possession of it, or by a person 
having bought or agreed to buy the goods who obtains pos- 
session of it with the consent of the seller. On principle, it 
is submitted the French Law is the same in these respects as 
the law established in England by the Factors' Acts. 

The rights of suit on the contract evidenced in the Bill of 
Lading pass to the indorsee. 

Although the Bill of Lading is the usual Indicium of Title 
to goods shipped, yet if no Bill has been drawn up, parties 
interested in the goods may prove the shipment and the extent 
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of their interest by all the methods admitted in commercial 
causes^. 

For the purposes of Average, however, in the absence of a 
Bill of Lading the only method of proof of shipment allowed is 
a declaration of the captain. 

The Bill of Lading is as between the parties to the contract 
of affreightment an irrebuttable proof that the goods enu- 
merated therein were actually shipped, but the Insurers can 
utihse every means known to the law to prove the inaccuracy 
of the Bill of Lading, and thus reduce their liability. 

If a bonS. fide indorsee for value of the Bill of Lading brings 
an action against the captain for indemnity for short delivery 
the captain cannot evade his liabiHty in any way, not even if 
he proves that the ship could not carry the bulk of goods 
enumerated in the Bill of Lading ^. 

' Vide Decision of La Conr de * Compare Code de Commerce 

Cassation, 18th February, 1863. hollandais (article 514). 
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CHAPTER IV 

GERMAN LAW 

The German Imperial Law recognises a form of Bill ol 
Lading " to order " and " to bearer," and a Bill " to order " 
indorsed in blank is equivalent to one "to bearer." By Article 
645 of the Commercial Code the party who is designated as 
consignee in the Bill of Lading, or to whom the Bill of Lading, 
in case it is issued to order has been transferred by indorsement, 
is to be considered as legally entitled to receive the goods. 

Article 646 provides for the deposit of the goods by the 
master in some pubHc store or in some other safe manner in 
case several legal holders of Bills of Lading should apply for 
the goods, and delivery is to be refused to each of them. 

By Article 647 the act of handing over Bills of Lading 
issued to order, to the parties who would by the Bill of Lading 
be authorised to take delivery as soon as the goods have been 
accepted for shipment by the master or another representative 
of the shipowner, is of the same effect respecting the acqui- 
sition of the rights to the goods as the delivery of the goods 
themselves. 

By Article 648 in case several copies of a Bill of Lading to 
order have been issued, the holder of one of them cannot enforce 
the legal rights acquired by Article 647 through its transfer, 
to the prejudice of a party who on production of another copy 
obtained delivery from the master in conformity with Article 
645, before the holder of the copy first referred to has claimed 
their delivery. 

This rule is different from that prevailing in England and 
France which is to the effect that such a dehvery has no effect 
on the property in the goods which remains in the indorsee 
whose copy was indorsed to him the earliest. 
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By Article 649 should several holders of Bills of Lading 
present themselves before the master has parted with the goods, 
the latter shall, in so far as their rights arising out of the Billa 
of Lading are irreconcileable one with the other, give the pre- 
ference to that holder whose Bill of Lading was first delivered 
by the common indorser of all of them in such a way as to 
authorise his taking possession of the goods. 

When a copy is sent to another place, the time of so dis- 
patching it is to be considered the time of deUvery. 

This rule (Article 649) is the same as that of EngUsh and 
French law. But Article 648 apphes if the master has already 
given possession of the goods to the indorsee of another copy 
before the earlier indorsee makes his claim. 

The Imperial Court at Leipzig has decided that whether 
the transfer of possession of the Bill of Lading means a transfer 
of the ownership or a hypothecation of the goods, or merely the 
right to take deUvery on account and in the name of another, 
depends on the underlying contract. 

Article 646 seems to be intended to provide for the case 
where the master cannot decide, as under Article 649, between 
holders of copies of the Bill of Lading with conflicting claims. 
Under Article 646 he may cause a public document to be 
executed stating his proceedings and his reasons for the same, 
the outlay thereby occasioned to be recovered from the goods 
in the same manner as the freight. No right analogous to the 
English right of stoppage in transitu exists under German law 
in the case of goods carried by sea^, and thus no question arises 
as to the effect of indorsement, etc., of the Bill of Lading on 
the unpaid vendor's right to stop. 

The Bill of Lading is generally issued in three copies called 
the " full set " and the sender who does not remain in pos- 
session of the " full set " abandons all power over the goods^. 

A Bill of Lading issued to order says the Code, has all the 
characteristics of a negotiable instrument, a lawful holder being 
entitled to the performance of the agreement embodied in the 
Bill and he must conform to all its terms. 

1 Vide Commercial Code § 659, sub- ' Vide Articles 363 and 651. 

section 1. 
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That is to saj% such holder can sue and be sued in his own 
name on the contract evidenced by the Bill of Lading. 

The Bill of Lading, then, has all the characteristics of a 
negotiable instrument, and as by the Code, the bona fide trans- 
feree of a Bill of Exchange takes not the rights of his transferor 
but all the rights assured in the Bill in accordance with its 
contents, a bona fide indorsee of a Bill of Lading from a thief 
or a finder takes an indefeasible title to it and the goods of 
which it is the symbol. 

Article 367 of the Code provides that : 

" When a Bill of Lading to bearer which has been stolen 
from its owner, has been lost or has disappeared in any other 
way, and has been sold or pledged to a banker or money changer, 
the latter is not to be considered a holder in good faith if at 
the moment of the sale or pledge, the loss of the Bill had been 
published, and if no more than a year had expired from the date 
of such publication. 

But if by reason of special circumstances the holder was 
prevented from knowing of the publication in the Ofiicial 
Gazette of the Empire he is to be deemed a holder in good faith." 

The policy of Article 366 is similar to that of the English 
Factors' Acts. The effect of the article is that a factor or 
shipper dealing with goods not his own, can give a good title to 
a buyer or pledgee of the goods who bona fide believes that the 
person so selling or pledging the goods is authorised in that 
behalf by the owner. 

There does not seem to be any express provision in the Code 
as to the effect of similar dealings with the Documents of Title 
to the goods. 

The Bill of Lading is the symbol of goods at sea^, so it seems 
the logical conclusion that Article 366 covers dealings with the 
indicia of title as well as with the goods which they represent. 
Apart from this, however, the point is covered by the provisions 
as to the negotiability of Bills of Lading. 

For in German Law a Bill of Lading is a " negotiable instru- 
ment " in the full sense of the term^. 

^ Vide Article 647. * Vide Schii.iter, Civil Code of the 

Qerman Empire p. 198. 
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The indorsee of an instrument " to order " (including a Bill 
of Lading), in the absence of fraud or gross negligence, is a 
lawful holder (who by Article 364 of the Commercial Code takes 
all the rights conferred by the instrument), if there is a con- 
tinuous chain of indorsements down to the one under which he 
holds (even if any indorsement constituting a link in the chain 
is forged) ; the possessor of an instrument " to bearer " is, as 
between himself and the debtor (or person who should deliver 
the goods, in the case of a Bill of Lading), deemed to be the 
lawful holder, but if his possession is unlawful (i.e. obtained 
against the will of the owner, or without the sanction of any 
rule of law), the person entitled to possession can recover the 
instrument^. 

By the Civil Code, Art. 932, sub-section 1, and Art. 936, the 
transfer of possession of an instrument made " to bearer " 
(including a Bill of Lading) if accompanied or preceded by 
a real agreement for the transfer of its ownership to the 
transferee has the effect of conferring such ownership upon the 
transferee free from any incumbrance, notwithstanding any 
defect in the transferor's title, provided that at the time of the 
transfer of possession the transferee is in good faith. 

A person is not deemed to be in good faith, if he knows the 
thing of which the ownership is intended to be transferred does 
not belong to the transferor, or is subject to any incumbrance, 
or if his ignorance on the subject is due to gross negligence. 

The above provisions of the German Codes, Commercial and 
Civil, are far wider in their scope than the English Factors' Acts, 
for they assimilate a Bill of Lading far more closely to a Bill of 
Exchange. 

Several points of contrast between the German and the 
English Law are worthy of note. 

By the German Law a forged signature in a chain of indorse- 
ments does not affect the title of a bond fide transferee of a Bill 
of Lading " to order." 

Thus if the consignee of a Bill " to order " lost it or had it 
stolen from him the finder or thief by forging the signature of 

1 Vide Cbnl Code, Arts. 793, 1007, Commercial Code, Art. 365. 
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the consignee could make the Bill a valid Document of Title to 
the goods in the hands of a transferee taking in good faith. 

The English Law is different, for by § 24 of the Bills of 
Exchange Act, 1882, no right is passed by a forged indorsement 
of a Bill of Exchange — it is submitted that k fortiori an indorsee 
of a Bill of Lading " to order " would in England take no title 
through the forgery of the consignee's signature by the finder 
or thief. In fact, in England, the finder or thief of a Bill " to 
order " could not render it an effective document of title unless 
he obtained the indorsement of the true owner. 

The thief or finder of a Bill of Lading " to bearer " can in 
German Law pass a good title to a bona fide transferee — as we 
have seen the law of England does not permit this. 

One very striking difference between the English and 
German Law lies in the fact that value is not a necessary con- 
comitant of an effective indorsement of a Bill " to order " or 
effective delivery of a BUI " to bearer " to a bona fide indorsee 
or transferee, by one who is not the true owner. 

As has been seen value is required to be given in such cases 
by the indorsee or transferee under the English Factors' Acts — 
a mere vjolunteer acquires no title to the goods as against the 
true owner. 

Another point of contrast is to be found in Article 367 of the 
Commercial Code which fixes a banker or money changer, to 
whom a Bill of Lading has been sold or pledged by a thief or 
finder with notice of the theft or loss, if this has been published 
in the Imperial Gazette. English Commercial Law does not 
admit of constructive notice of this nature. 

The wide scope of the German Law as to the negotiability 
of Bills of Lading is somewhat further cut down by the provision 
that an indorsee or transferee is not to be considered a bona fide 
holder if his ignorance of the rights of a third party is due to 
gross negligence. 

The rule as established by English commercial practice and 
embodied in § 90 of the Bills of Exchange Act is that a thing is 
done bona fide, where it is in fact done honestly, whether it is 
done negligently or not. 

According to the English Law negligence on the part of the 
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indorsee may be evidence of mala fides. According to the 
German Law gross negligence is conclusive proof of mala fides. 

It seems that by the German Commercial Code a Bill of 
Lading can only be issued by a " merchant " as therein defined. 

By Article 511 of the Code the master is made " responsible 
for all damage resulting from his not carrying out properly all 
the duties imposed on him by law " — one of these duties is that 
of signing Bills of Lading, from which it follows that if the 
master signs a Bill representing goods to be shipped which have 
not in fact been so shipped, he is liable to^the consignee or 
indorsee for the resulting damage. 
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CHAPTER V 

LAW OF THE UNITED STATES OF AMERICA 

§ 1 . To what extent the Bill of Lading is a 
Negotiable Instrument in American Law. 

The Law of the United States as to Bills of Lading is 
naturally very similar to that of England. Indeed the rules 
established by the English Courts appear in many cases to have 
been adopted as part and parcel of the American law. 

Porter in his book on The Law of Bills of Lading frequently 
cites English and American decisions indiscriminatel}'^ in support 
of the propositions which he lays down ; and the English Law 
having been already discussed in detail it will suffice to show in 
what respects the American rules differ from it. 

A definition by an American judge may be quoted in passing. 
Mr Justice Clifford says in TJie Delaware^ that a Bill of Lading 
is " a written acknowledgment signed by the master that he 
has received the goods therein described from the shipper, to be 
transported on the terms therein expressed to the described 
place of destination and there to be delivered to the consignee 
or parties therein designated." 

Porter summarises concisely the law as to the " negotia- 
bility " of the Bill of Lading in American Law. 

" The negotiability of the Bill of Lading has been the subject 
of numberless discussions involving the rights of the holder ; 
but the word ' negotiable,' except where the law-making power 
has abrogated the rules of the common law and mercantile 
usage, is entirely out of place in such controversies unless 
stripped of its ordinary significance. A large number of dicta 
have been uttered by eminent authorities in assertion of the 

1 14 Wallace 579. 
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negotiability of the Bill of Lading, but no case can be found, 
unless arising under a special statute, in which a Bill of Lading 
has been treated as an instrument which is negotiable in the 
same sense as bills of exchange and promissory notes are 
negotiable. All broad assertions of the negotiability of the 
Bill of Lading, when examined in the light of their context and 
of their actual application to the very cases in which they were 
unguardedly made by the court, will be found equivalent merely 
to a statement that the Bill is transferable by indorsement and 
delivery and that such indorsement and delivery transfer to 
the indorsee or holder such rights to, or property in the goods 
as it was the intention of the parties, gathered from all the 
circumstances, to pass." The bulk of this passage applies 
equally to English Law. In many of the States statutes have 
been enacted giving to Bills of Lading a negotiable or quasi- 
negotiable character which they do not possess at Common Law. 
Some of these States are Arkansas, California, Dakota, Mary- 
land, Minnesota, Missouri, New York, Pennsylvania, Wisconsin. 
" By a comparison of these statutes," says Porter, "it will 
be observed that their pivotal language varies in each case. 
The distinction drawn by two recent decisions from this varia- 
tion in their terms is of the utmost importance. It is cledr from 
these decisions that the statutes are to be divided into two 
classes, those which prescribe the manner in which Bills of 
Lading may be transferred and those which prescribe the effect 
of a transfer in the designated manner. It is clearly established 
that a statute making Bills of Lading negotiable by indorsement 
and delivery in the same manner as Bills of Exchange and 
Promissory Notes, or making them negotiable and transferable 
by indorsement and delivery, does not attach to their indorse- 
ment and delivery all the consequences flowing from the negotia- 
tion of Bills of Exchange and Promissory Notes. The quality 
conferred upon these instruments by such a statute is held to 
be negotiability alone, that is, the capability of being transferred 
in the manner indicated so as to gTve the transferee a right to 
bring suit for the goods or equivalent damages, in his own name ; 
not those qualities which are not essential to mere negotiability, 
but are additional incidents of Bills of Exchange and Promissory 
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Notes. The peculiar qualities of the latter do not inhere in 
them as negotiable instruments, but have been attached to 
them by the Law Merchant. In other words an instrument 
which may be negotiated (within this type of statute) is not by 
virtue of that a sacred instrument in favour of bona fide holders 
for value without notice." 

This class of statute of which that of New York is typical 
does not enable a bona fide purchaser of a Bill of Lading from 
a thief or finder to set it up as an effective Document of Title as 
against the true owner^. 

" Where, however, as in Maryland, the language of the 
statute is emphatically to the point that Bills of Lading shall 
not only be transferable by indorsement and delivery, but that 
the effect of such indorsement and delivery shall be the same as 
in the case of a Bill of Exchange, there can be little doubt that, 
so far as the same questions of title can arise in the one case as 
in the other, the answers to those questions must be the same. 
It is undoubtedly true that the governing object of such a 
statute is to vest in any bona fide holder of a Bill of Lading for 
value an absolute title to the goods described in it, and to 
protect that title from impairment by the assertion of any 
rights or equities of prior holders of, or parties to it, of which 
he had no notice. This view of the Maryland Statute was 
taken by the Supreme Court of that State in the case of Tiedman 
V. Knox^." 

It has become the almost universal practice of railroads to 
issue two forms of Bills of Lading, the " order " BUI and the 
" straight " Bill. Where the first form is issued, the railroad 
refuses to surrender the goods unless the Bill be also produced 
and surrendered. Under the second form, the railroad may 
discharge its obligation without demanding the Bill, by a 
delivery of the goods to the person named as consignee^. In 
short, in American as in English Law a Bill of Lading which 
is not drawn " to order or assigns " is not transferable by 
indorsement. 

* Vide Shaw v. The Railroad Com- ' Vide Walters v. Western Railroad 

pany (101 U.S. 557). Co. (1894, 63 Fed. 391). 

2 53 Md. 612. 

B. 6 
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Thus § 4 of the Uniform Bills of Lading Act says : " A BiU 
in which it is stated that the goods are consigned or destined to 
a specified person, is a non-negotiable or Straight Bill." 

By § 5 " a Bill in which it is stated that the goods are 
consigned or destined to the order of any person na.med in such 
Bill is a negotiable or order BUI." In 1906, the Commissioners 
on Uniform State Laws adopted and recommended to the 
Legislatures of the various States a Uniform Sales Act, which 
has been adopted by the Legislatures of nine States and 
Territories. 

By § 32 " A negotiable document of title may be negotiated 
(a) by the owner thereof, or (b) by any person to whom the 
possession or custody of the document has been entrusted by 
the owner, if, by the terms of the document the bailee issuing 
the document undertakes to deUver the goods to the order of 
the person to whom the possession or custody of the document 
h^e been entrusted, or if at the time of such entrusting the 
document is in such form that it may be negotiated by de- 
Uvery." 

By this section a Bill of Lading is not given the full negotia- 
bility of a Bill of Exchange, inasmuch as dealings with the Bill 
of Lading by a thief or a finder are not within the terms of the 
section. 

By § 33 "a person to whom a negotiable Document of Title 
has been duly negotiated acquires thereby (a) such title to the 
goods as the person negotiating the document to him had or 
had ability to convey to a purchaser in good faith for value and 
also such title to the goods as the person to whose order the 
goods were to be delivered by the terms of the document had 
or had ability to convey to a purchaser in good faith for value, 
and (6) the direct obligation of the bailee issuing the document 
to hold possession of the goods for him according to the terms 
of the document as fully as if such bailee had contracted directly 
with him." 

A further step has been made by the Uniform Bills of Lading 
Act submitted to the Legislatures by the Commissioners in 1909 
and which has so far been adopted in five jurisdictions. 

By § 31 " a negotiable Bill may be negotiated by any person 
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in possession of the same, however such possession may have 
been acquired if, by the terms of the Bill, the carrier undertakes 
to deliver the goods to the order of such person, or if at the 
time of negotiation the Bill is in such form that it may be 
negotiated by delivery." It seems to follow from this that a 
thief or finder of a Bill of Lading indorsed in blank or to 
bearer can, by transferring it to a bona fide holder for value, 
render it a valid Document of Title to the goods in the hands 
of this transferee, freed from all claims by the true owner. 

This view is confirmed by § 38 of the Uniform Bills of Lading 
Act which provides that " The validity of the negotiation of a 
Bill is not impaired by the fact that such negotiation was a 
breach of duty on the part of the person making the negotiation, 
or by the fact that the owner of the Bill was deprived of the 
possession of the same by fraud, accident, mistake, duress or 
conversion, if the person to whom the bill was subsequently 
negotiated, gave value therefor, in good faith, without notice 
of the breach of duty, or fraud, accident, mistake, duress or 
conversion." 

§ 32 is the same as § 33 of the Uniform Sales Act (vide supra) 
with the addition that the person to whom a Bill has been duly 
negotiated gets the title of the consignor as well as that of the 
consignee. 

By § 53, sub-section 2 " a thing is done in ' good faith ' within 
the meaning of this act, when it is in fact done honestly whether 
it be done negligently or not." 

Another difference from the English practice is introduced 
by § 6 by which it is provided that " negotiable bills issued in 
this State for the transportation of goods to any place in the 
United States or the Continent of North America, except Alaska, 
shall not be issued in parts or sets. If so issued the carrier so 
issuing them shall be liable for failure to deliver the goods 
described therein to any one who purchases a part for value in 
good faith, even though the purchase be after the delivery of 
the goods by the carrier to a holder of one of the other 
parts." 

§ 25, sub-section 1, of the Uniform Sales Act is practically 
identical with § 25, sub-section 1 of the English Sale of Goods 

6—2 
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Act of 1893 and appears to have introduced a new rule into 
American Law. 

There is however no provision to be found corresponding 
to § 25, sub-section 2, of the Sale of Goods Act as to the efEect 
of dealings with Documents of Title by a person who has 
bought or agreed to buy goods, in the Uniform Sales or Uniform 
Bills of Lading Act or in any of the enactments of the State 
Legislatures. Probably the joint efEect of §§ 31 and 38 of the 
Uniform Bills of Lading Act is more than sufficient to cover the 
omission. 

A comparison of the law of the four great modern commercial 
nations leads to the conclusion that Germany and the United 
States have gone further than England and France in the extent 
to which they have assimilated the Bill of Lading to a " Negoti- 
able Instrument." 

§ 2. Stoppage in transitu. Delivery of Bill without indorse- 
ment. Factors' Acts. Rights of Suit. Bill issued to 
another than true owner. 

The effect of the indorsement of the Bill of Lading by the 
insolvent vendee to a bona fide holder for value, in American 
Law as in EngUsh, defeats the unpaid vendor's right to stop in 
transitu. The rules governing this part of the subject have 
already been discussed in dealing with the Law of England. 

The American case of Newhall v. Central Pacific Railroad 
Company^ appears to be the only case decided in England and 
America in which the question arose as to whether the bona fide 
indorsee for value of the Bill of Lading would be protected where 
notice of the stoppage had been given to the carrier before the 
advance was made and the indorsement received. In this case 
it was held that he would be so protected. 

Crockett, J. after reviewing the principles applicable in the 
ordinary case where assignment of the bill is made before notice 
of stoppage, continued, 

" Precisely the same principles, in my opinion, are appUcable 
when assignment is made after the carrier is notified by the 
vendor. Notwithstanding the notice to the carrier the vendor's 

» 5] Cal. 345. 
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lien continues to be only a secret trust to a person who takes 
an assignment of a Bill of Lading without notice, etc. The law 
provides no method by which third persons are to be affected 
with constructive notice of acts transpiring between the vendor 
and carrier and in dealing with the vendee Whom the vendor 
has invested with the legal title and apparent ownership of the 
goods, a stranger, advancing his money upon the strength of 
this apparently good title, is not bound at his peril to ascertain 
whether possibly the vendor may not have notified the carrier 
— it may be on some remote portion of the route — that the goods 
are stopped in transitu." 

This decision has been much criticised, but as Williston 
points out^ it seems clearly better to protect the innocent pur- 
chaser of the Bill than the seller who has voluntarily taken part 
in the issue of the Bill. 

This view is upheld by § 62 of the Uniform Sales Act and 
by § 42 of the Uniform Bills of Lading Act which provides that 
" Where a negotiable Bill has been issued for goods, no seller's 
lien or right of stoppage in transitu shall defeat the rights of 
any purchaser for value in good faith to whom such Bill has 
been negotiated, whether such negotiation be prior or subse- 
quent to the notification to the carrier who issued such Bill of 
the seller's claim to a lien or right of stoppage in transitu." 

It appears that there is a preponderance of American case 
law in favour of the view that a valid title to the goods specified 
in a Bill of Lading may be acquired by the delivery of the Bill 
without any indorsement with intent to pass the property in 
the goods, and this, whether the Bill be drawn to the consignor's 
order, or to bearer, or to neither order nor bearer. 

" The Law," says Porter, "favours the doctrine of construc- 
tive delivery and acceptance and where it finds clear evidence 
of an intention to pass title by the delivery of a Bill of Lading, 
it wiU not permit that title to be invalidated by reason of the 
mere omission of a form. It will require neither an indorsement 
nor any other written assignment^." 

This is certainly different from the rules of English Law, 

^ "Sales," §542 Dearborn (115 Mass. 219), and Hall- 

2 Vide Bank of Green Bay v. garteni). Oldham (135 Mass. 1), contra. 
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according to which a mere transferee without indorsement takes 
no better title than his transferor. § 33 of the Uniform Bills of 
Ladihg Act adopts the English view. 

With regard to unauthorised dealings by factors with Bills 
of Lading in their possession, in many of the States Statutes 
have been passed similar to the Bnghsh Factors' Acts. 

In those States in which the Uniform Sales Act has been 
adopted or in which the Bill of Lading has been declared negoti- 
able in the same manner as negotiable instruments or declared 
a " negotiable instrument " the indorsee of the Bill of Lading 
for value to whom it has been delivered with intent to pass the 
property in the goods, can sue and be sued in his own name upon 
the contract evidenced by the Bill of Lading. 

It is a necessary incident to the purely symbolic character 
of the Bill of Lading that it cannot have the office and effect of 
a reptesentative of goods where in fact none have been delivered 
to the carrier. 

It is important to consider the position of a bona fide indorsee 
for value of a Bill of Lading which declares goods to have been 
shipped when in fact they have not been shipped. 

We have seen that the English Law provides by § 3 of the 
Bills of Lading Act that such a Bill is conclusive evidence of 
shipmeilt of the goods against the person signing it in the hands 
of a consignee or indorsee for value, unless the holder took the 
Bill with actual notice that the goods were not on board, ot the 
signer shows that the mistake was not occasioned by his default, 
but was wholly occasioned by the fraud of the shipper, holder, 
or some person under whom the holder claims. 

§ 23 of the Uniform Bills of Lading Act goes a step further 
for it charges the carrier for the improper conduct of an employee 
in issuing a Bill when goods have not been received. The 
weight of authority, apart from statute, has freed the carrier 
from liabihty on the ground that the employee had no authority 
to issue a Bill under these circumstances. But much fault has 
been found with this rule and in some States it has been changed 
by statute prior to the drawing up of the Uniform Bills of Lading 
Act, e.g. in Maryland^- 

» Statute of 1876, 0. 2, § 1. 
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In England, as we have seen, a different rule prevails, for 
the Bill of Lading is not conclusive as between owner and holder 
for value, unless the owner signs it himself or by a servant, and 
this is still the law in the majority of American Jurisdictions. 

§ 23 of the Uniform Bills of Lading Act provides that " If 
a Bill of Lading has been issued by a carrier or on his behalf by 
an agent or employee the scope of whose actual or apparent 
authority includes the issuing of Bills of Lading, the carrier shall 
be liable to (a) the consignee named in a non-negotiable bill, or 
(6) the holder of a negotiable bill, who has given value in good 
faith relying upon the description therein of the goods, for 
damages caused by the non-receipt by the carrier or a con- 
necting carrier of all or part of the goods. ..." 

A Bill of Lading cannot generally speaking represent the 
goods which it purports to represent unless it has been issued to 
their true owner. 

If, however, an owner has deUberately caused a Bill of 
Lading to be made out in the name of another for the very 
purpose of clothing him with apparent ownership, a bonS. fide 
purchaser will undoubtedly be protected, the principle of 
estoppel prohibiting the true owner from advancing an adverse 
claim^. 

1 Vide Pickering v. Buck (15 East 44), Saltus v. Everett (20 Wend 267). 
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CHAPTER VI 

LAW OF NORWAY, SWEDEN AND DENMARK 

Article 134 of the Scandinavian Commercial Laws (which 
are in essentials the same in Denmark, Norway and Sweden), 
provides that the Bill of Lading can be issued to a definite 
person, to a definite person or order, or to the holder ; if issued 
" to order " alone, it is thereby understood to be the consignor's 
order. The Bill of Lading can be made over by transfer (indorse- 
ment) to a definite person or in blank, unless its transfer is 
forbidden by the words " not to order " or other reservations 
expressed in the text of the Bill of Lading. 

Any person who proves himself to be the proper holder of 
a Bill of Lading, either by the contents thereof, or by a con- 
secutive series of indorsements properly made and finishing in 
his favour, or by an indorsement in blank, shall have the right, 
on the strength thereof, to claim the deUvery of the goods. 

The Code of Sweden adds that if the issuer has safeguarded 
himself against transfer by the words " not to order " or any 
similar expression, the person to whom the transfer is made 
shall acquire no better title than the person in whose favour the 
Bill of Lading has originally been issued. 

By article 133, the Bill of Lading shall be issued in as many 
copies as the consignor deems necessary and if the Bill of Lading 
is issued in several copies, each copy shall contain a statement 
as to the number issued. All the copies shall be of the same 
tenor ; should the shipper so require, the different copies may, 
however, be referred to in the Bill of Lading with different 
numbers, for instance first, second, third copy, and so forth. 

By article 139 the master shall at the port of destination 
deliver the goods to the person who presents himself with such 
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copy of the Bill of Lading as, according to article 134, entitles 
him to claim the delivery of the goods. 

By article 140 should several persons claim the goods as 
holders of various copies of the Bill of Lading, the master must 
not deliver the goods to any of them, but he shall if the parties 
do not agree upon appointing a receiver to whom the goods can 
be discharged and delivered, store the same in safe keeping and 
inform the parties thereof without delay. 

This rule, however, shall not be applicable if the different 
copies of the Bill of Lading are numbered as prescribed in 
article 133 in which case the master shall deliver the goods to 
the holder of that copy which bears the lowest number. 

By article 144 the Bill of Lading shall be deemed to be the 
basis of the legal relations between the master and the receiver 
of the cargo. Thus the indorsee can sue the master for the 
value of goods stated in the Bill to have been shipped, but 
which have in fact not been shipped. 

By article 165 if several copies of the Bill of Lading have 
been handed over to different persons, that copy which has been 
first sent off or handed over shall have the preference, provided 
that the bearer, according to article 134, has a right to demand 
the delivery of the goods. This will, however, not apply if the 
copies are numbered as mentioned in article 133, because in 
such case the bearer of the copy with the lowest number shall 
have the preference. Should the goods, however, have been 
rightly delivered to the holder of another copy of the Bill of 
Lading, such receiver shall not be bound to render up the goods 
unless it is proved that, in acquiring the Bill of Lading, he has 
not acted in good faith, or else has been guilty of gross negligence. 

The rule embodied in the last paragraph of this article is the 
same as that of article 648 of the German Code and is in striking 
contrast to that of English Law by which such a delivery by the 
master wiU not afEect the property in the goods ^. The effect 
of iodorsement of the Bill of Lading on the unpaid vendor's 
right to reclaim the goods in the event of the vendee failing to 
pay the purchase price is dealt with in article 166. 

By article 166 the right which the vendor has to stop 

> Vide Barber v. Meyerstein (1870, L.R. 4 H.L. 317). 
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delivery or claim return of the goods, when the purchaser 
becomes incapable of pajdng the purchase money, or omits to 
act in compliance with the terms of the contract, shall not be 
lost by reason of the purchaser having received a Bill of Lading. 

If the Bill of Lading has been transferred by the purchaser 
to a third party, the vendor shall not have such right as afore- 
said against the latter, unless such transfer has been expressly 
forbidden in the Bill of Lading, or it is proved that when acqlliir- 
ing the Bill of Lading, the holder thereof has acted mal§, fide, or 
been guilty of gross negligence. 

By article 168 any person who has obtained possession of a 
Bill of Lading with such right as is mentioned in article 134, is 
not bound to deliver it up to the person who has lost it, unless 
it is proved that the former did not act in good faith when 
acquiring the Bill of Lading, or, in so doing was guilty of gross 
negligence. 

In other words a stolen or lost Bill of Lading indorsed in 
blank is a good Document of Title in the hands of a bonS, fide 
transferee from the thief or finder or his sub-indorsee. 

Under English Law as we have seen the indorsee of the thief 
or finder would obtain no better title than his indorser. 

If a finder can make the Bill of Lading a good Document of 
Title in the hands of a bonS, fide indorsee, a fortiori a factot, 
a vendor retaining the Bill of Lading, or a buyer or persolH 
having agreed to buy the goods who obtains possession of it 
with the consent of the seller, can do the same. This seems to 
be covered by article 134. 

Article 167 of the Scandinavian Code provides for the can- 
cellation of the Bill of Lading by order of the Court on proof of 
loss of the same and on publication for a fixed period of a notice 
of citation calling on the holder to produce the Bill of Lading. 

After publication of the notice the loser can obtain the goods 
at the port of delivery subject to his giving security for the 
claims of a bona fide holder of the lost Bill. This provision 
appears to conflict wth that of article 134 as to the right of 
a bona fide holder of a Bill indorsed in blank to demand delivery 
of the goods. It seems that the joint effect of the two articles 
in the case of a lost Bill would be that that party (loser or bona 
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fide indorsee) who made the first demand would obtain delivery. 
The code makes no provision for the improbable contingency of 
a simultaneous demand by loser and indorsee. 

Article 167, then, considerably reduces the efiicacy of a lost 
Bill as a Document of Title, for although the loser who has 
proved his loss and published the requisite notice must give 
security for the claim of the indorsee, on demanding delivery of 
the goods, yet the indorsee cannot be sure that he will obtain 
the actual goods shipped. 

By analogy with § 88 of the Bills of Exchange Law of 
Scandinavia it appears that a forged indorsement of a Bill of 
Ladihg passes no title to the goods to the indorsee. 



92 



CHAPTER VII 

LAW OF SPAIN AND POETUGAL 

The Spanish Code provides that Bills of Lading may be " to 
bearer " or " to order." 

Bills of Lading " to bearer " intended for the consignee shall 
be transferable by the manual delivery of the document ; and 
those drawn to order by virtue of the indorsement. 

In both cases the transferee of the Bill of Lading shall 
acquire all the rights over the goods and the rights of action 
of the assignor or of the indorser to the merchandise expressed 
therein. 

If several persons present Bills of Lading " to bearer," or " to 
order," indorsed in their favour, and claim the same merchandise, 
the master, for the purpose of its delivery, shall prefer the one 
who presents the copy which was issued as the original, except 
when a later copy has been issued on proof of the loss of the 
former, and they appear in different hands. 

In this case, as in the case when only second or later copies 
are presented which have been issued without this proof, the 
master shall resort to the judge or tribunal in order that he may 
effect the deposit of the merchandise and that it may be delivered 
to the proper person through this means. 

As has been pointed out above, on the transfer of a Bill " to 
bearer " or the indorsement of a Bill " to order " the rights of the 
assignor or indorser pass to the transferee or indorsee. Thus 
in Spanish Law it appears that there are no rules corresponding 
to those of the Enghsh Factors' Acts and, a fortiori, the Bill of 
Lading is not a Document of Title in the hands of a transferee 
from a thief or finder. 

This view is corroborated by the provision of the Code which 
enacts that " the ownership of Bills of Exchange shall be 
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transferred by indorsement," that is irrespective of the title of 
the indorser. Thus if a Bill of Exchange were indorsed by a 
principal to an agent to pledge it on account of his principal 
and if the agent acting in fraud of his principal purported by 
indorsement to transfer the absolute property in the Bill of 
Exchange to a third person, the indorsee would, by the Code, 
take a good title. It seems clear, on the other hand, that an 
agent who dealt in this manner with a Bill of Lading could not 
thereby constitute it a good Document of Title in the hands 
of his indorsee, who would take merely such title as his indorser 
had. 

The Law of Portugal on Bills of Lading is in essentials the 
same as that of Spain i- 

1 Firfe Commercial Code of Portugal, Tit. i, Ch. v. Arts. 497 and 553-4. 
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CHAPTER VIII 

LAW OF STATES OF SOUTH AMERICA 

The Codes oi the States of South America — Cl\ile, Peru, 
Venezuela, Ecuador, Colombia and Argentina — all provide that 
Bills of Lading may be drafted in favour of a certain person 
with the expression " to order " or in favour of a certain person 
without the said expression, or in favour of the bearer. 

In the first case the rights are transferred by indorsement. 

In the second case by an assignment notified to the master. 

In the third case by mere deUvery of the Bill of Lading. 

Generally there is a provision that if more than one Bill of 
Lading is presented to the captain he is to deposit the goods 
with the proper authority and must consult the commercial 
court for directions as to whom to deUver the goods. On 
indorsement the property and all rights of action possessed 
by the indorser in respect of the goods are transferred to the 
indorsee. 

There is generally a provision to the effect that the indorse- 
ment of a Bill of Lading to a bonS, fide indorsee defeats the 
unpaid vendor's right to stop in transitu. There is also generally 
a provision that the master must compensate the consignee in 
the case where goods declared in the Bill of Lading to have been 
shipped, have not in fact been shipped. 

From the wording used in some of the codes it would appear 
that a bona fide transferee from a factor dealing with the Bill 
without authority acquires a good title to the goods. 

Thus in Colombia and Chile the codes provide that on the 
indorsement of a Bill of Lading drawn " to order " all the rights 
of the freighter are transferred to the indorsee. In other States 
the rights of the indorser, not of the freighter, are transferred. 

It is submitted that in the first class of States rules similar 
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to those introduced in England by the Factors' Acts are applic- 
able, while in the second class of States these rules do not apply, 
inasmuch as the indorsee takes no better title than his indorser. 
In the first class of States, it is further submitted, that as 
the bona fide transferee of a Bill " to bearer " will take the 
same rights over the goods as the bona fide indorsee in the case 
of a Bill " to order," the bona fide transferee from a thief or 
finder of a Bill " to bearer " will take the rights of the freighter 
and that the Bill will in consequence be an effective Document 
oi Title in his hands. 
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CHAPTER IX 

LAW OF ITALY 

The Italian Commercial Code provides that BiUs of Lading 
may be drawn " to order " or " to bearer." An indorsement in 
blank renders the Bill equivalent to one " to bearer." The 
holder of the Bill of Lading indorsed to him acquires aU the 
property in the goods and also the right to sue the shipowners 
for damage to them. 

The captain must deUver the cargo to any person presenting 
a Bill of Lading, whatever number it bears, unless he has notice 
of any adverse claim. In case other claims are made he must 
deposit the goods with a judicial authority. 

Article 555 provides that the form and results of indorsement 
of a Bill of Lading " to order " are to be regulated according to 
the rules which the Code lays down in the case of Bills of Ex- 
change. 

And article 256 provides that the indorsement of a Bill of 
Exchange " to order " transfers the property therein and all the 
rights conferred by it. 

It follows that a transfer of a Bill of Exchange " to bearer " 
has the same results. 

The joint effect of articles 555 and 256 is that the rules 
introduced into EngUsh Law by the Factors' Acts, as to the effect 
of indorsements and transfers of Bills of Lading by factors and 
others with apparent authority to deal with the absolute pro- 
perty, apply, and further a bona fide transferee from a thief or 
finder of a Bill indorsed in blank or a Bill " to bearer " takes it 
as an effective Document of Title. 

Stoppage in transitu is recognised in Italian Law, and another 
effect of these articles is that the indorsement of the Bill of 
Lading will defeat the right to stop. 
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By article 558 a Bill of Lading drawn up as prescribed by 
the Code is binding in law between all persons concerned in the 
cargo. Thus the consignee or indorsee can recover against the 
master the value of goods stated in the Bill of Lading to have 
been shipped, but which in fact were not shipped. 

The provisions of article 559 are to be found in the laws of 
France, Chile and Belgium. 

By this article, in case of diversity between Bills of Lading 
of the same goods, that which the captain holds shall be followed 
if it is signed by the shipper of his factor, and that which is 
presented by the shipper or consignee shall be followed if it is 
signed by the captain. 

The effect of articles 329 and 330 is that a lost Bill of Lading 
will be declared void in the hands of any holder who does not 
produce it to the tribunal within forty days of the publication 
of the loss. 
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CHAPTER X 

LAW OF JAPAN 

■ By article 334 of the Commercial Code of Japan the transfer 
of the Bill of Lading by indorsement has the same effect as the 
transfer of the goods themselves, and when a Bill of Lading has 
been issued the goods can only be dealt with by means of such 
Bill of Lading. 

Article 334 also provides that a Bill can be transferred by 
indorsement even though made out to a named person — unless 
this is forbidden by the Bill. 

By article 619, if the Bill of Lading is drawn in several parts 
each part must state the number of such parts. 

By article 621, if at the port of discharge the holder of any 
part of a Bill of Lading drawn in parts demands the delivery 
of the goods the master cannot refuse it. 

By article 622, outside the port of discharge the master may 
deliver the goods only on surrender of all the parts of the Bill 
of Lading. 

By article 625 if there are several holders of different parts 
of the Bill of Lading and the master has not yet delivered the 
goods to any one of them, the one whose part was first forwarded 
or delivered by the original holder has the best right. 

But by article 627 if one of several holders of copies of a Bill 
of Lading has already taken delivery of the cargo from the 
master before the other holders, the Bills of Lading of the other 
holders lose their effect^. 

' Compare German Code and Scandinavian Codes, Art. 165, 
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CHAPTER XI 

LAWS OF BELGIUM AND HOLLAND — SCOTLAND — AUS- 
TRALIA — CANADA AND OTHER BRITISH COLONIES 
AND DEPENDENCIES — RUSSIA. CONCLUSION 

The Commercial Codes of Holland and Belgium provide that 
Bills of Lading may be drawn " to order," " to bearer " or to 
a particular person and that a Bill made "to order" may be 
transferred by indorsement. If a commander (master) knows 
that more than one person holds Bills of Lading for the same 
goods he can only discharge them under order of the Court. 

In Belgium the indorsement may be in blank^. 

The code provides that the right to stop in transitu is de- 
feated by the indorsement of the Bill of Lading to an indorsee 
who takes in good faith. 

The translator of the Belgian Code says in a footnote on 
p. 78 of Volume 22 of the Commercial Laws of the World that 
the BUI of Lading is a Negotiable Instrument. If he is using 
the phrase " Negotiable Instrument " in its full signification, 
and does not merely mean that the formalities of indorsement 
and transfer are the same in the case of Bills of Lading and 
Bills of Exchange, then important consequences result. By 
§ 26 of the Bills of Exchange Law the property in a Bill of 
Exchange " to order " is transferred by indorsement. Similarly, 
of course, the property in a Bill of Exchange " to bearer " is 
transferred by delivery. That is to say, the title of a bon§, fide 
indorsee or transferee is not affected by defects in the title of 
his indorser or transferor, of which he had no notice. 

If the law as to indorsement and transfer of Bills of Lading 
is the same, it follows that rules similar to those established by 
the English Factors' Acts apply as to the effect of dealings with 
'^ Vide Decision of Court of Antwerp, 22 February^ 1881. 
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Bills of Lading by factors, sellers, and buyers in possession of 
these Documents of Title with the consent of the owner. 
Further a bonS- fide transferee of a bearer Bill or one indorsed 
in blank from a thief or finder will take a good title. 

By article 42 of the Commercial Code a Bill of Lading drawn 
up in the prescribed form is conclusive between all parties con- 
cerned in the shipment. 

By article 43 in case of difference between the Bills of 
Lading signed by the consignor and those signed by the captain 
each original shall prove its contents against the person who 
signed it. 

Article 512 of the Commercial Code of Holland is to the 
same effect as article 42 of the Belgian Code (supra). 

By article 514, the commander is liable to the consignee 
for goods for which the latter has paid and which were not put 
on board. 

By article 515, when there are discrepancies between several 
Bills of Lading on the same parcels of cargo, credit is given to 
the one which is most regularly drawn up. 

The law of Scotland, and of Australia, Canada and other 
British Colonies and Dependencies as to Bills of Lading is in 
substance the same as that in force in England and it is not 
considered necessary to treat of it. 

The provisions of the Russian Code with regard to Bills of 
Lading are singularly scanty. 

By article 337 if several copies of the Bill of Lading differ, 
the copy signed by the captain and the shipper shall, be the 
Document of Title in preference to the others. 

The few other articles on the subject do not go beyond 
general rules common to all countries. 



Conclusion. 

A study of the history of the Bill of Lading as a Document 
of Title to goods brings clearly into view the historical con- 
tinuity and international similarity of mercantile law and 
practice. 
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Despite differences in detail of varying importance in the 
position of the Bill of Lading in the Commercial Codes of the 
World their provisions on this subject constitute a striking 
illustration of the dictum of a great English judge that " The 
general rules of the Law Merchant are the same in all 
countries^." 

1 Per Lord Blackburn in McLean v. Clydesdale Banking Co. (9 A.C. 105). 




CAMBRIDGE : PRINTED BY JOHN CLAY, M.A. AT THE CNIVBHSITY PRESS. 



SELECTION FROM THE GENERAL CATALOGUE 

OF BOOKS PUBLISHED BY 

THE CAMBRIDGE UNIVERSITY PRESS 

Ocean Trade and Shipping. By Douglas Owen, Barrister- 
at-Law, Lecturer at the Royal Naval War College. Demy 8vo. With 
illustrations. los 6d net. Cambridge Naval and Military Series. 

Cambridge Manuals of Science and Literature. General 
Editors: P. Giles, Litt.D., and A. C. Seward, M.A., F.R.S. Cloth, 
IS net ; leather, 2s 6d net. 

The Royal Navy. By John Leyland. 

Naval Warfare. By J. R. Thursfield, M.A. 

The Modern Warship. By E. L. Attwood. 

Wireless Telegraphy. By Prof. C. L. Fortescue, M.A. 

A prospectus of the eighty-six volumes now ready will be sent on application. 

The Steam Turbine. The Rede Lecture, 191 1. By Sir 
Charles A. Parsons, K.C.B. Crown 8vo. With 51 figures, is 6d net. 

International Law. By J. Westl.\ke, K.C, LL.D., formerly 
Whewell Professor of International Law. Demy 8vo. Part I. Peace. 
Second edition. 9s net. Part II. War. Second edition. 9s net. 

Chapters on the Principles of International Law. By 

J. Westlake, K.C., LL.D. Demy 8vo. los. 

The Hague Peace Conferences and other International 

Conferences concerning the Laws and Usages of War. Text of Conven- 
tions with Commentaries. By A. Pearce Higgins, LL.D., of Lincoln's 
Inn, Barrister-at-Law. Royal 8vo. 15s. 

The Constitution and Finance of English, Scottish and 

Irish Joint-Stock Companies to 1720. By William Robert Scott, 
M.A., D.Phil., Litt.D., Lecturer in Political Economy in the University 
of St Andrews. Royal 8vo. Volume I. The General Development of 
the Joint-Stock System to 1720. 17s net. Volume II. Companies for 
foreign trade, colonization, fishing and mining. With map. 15s net. 
Volume III. Water Supply, Postal, Street-Lighting, Manufacturing, 
Banking, Finance and Insurance Companies. Also statements relating 
to the Crown finances. Royal 8vo. With facsimile and chart. i8s net. 

The Growth of English Industry and Commerce during 

the Early and Middle Ages. By W. Cunningham, D.D., F.B.A., 
Fellow of Trinity College, Archdeacon of Ely. Demy 8vo. Fifth edition. 
I2S 6d net. 

The Growth of English Industry and Commerce in 

Modern Times. By the Ven. W. Cunningham, D.D., F.B.A., etc. 
Fourth edition revised. Demy 8vo. Two parts, (i) The Mercantile 
System. los net. (2) Laissez Faire. 7s 6d net. 

British Credit in the last Napoleonic War. By Audrey 
Cunningham, B.A., Trinity College, Dublin. With an appendix c6n- 
taining a reprint of ' Des Finances de I'Angleteire ' by H. Lasalle. 
Crown 8vo. 2S net. Girton College Studies. 

Cambridge University Press 

C. F. Clay, Manager: Fetter Lane, London 



YORKE PRIZE ESSAYS 



The General Principles of the Law of Corporations 

(being the Vorke Prize Essay for the year 1902). By C. T. Carr, M.A., 
LL.B., of the Inner Temple, Barrister-at-Law. Demy 8vO. 7s 6d. 

Collective Ownership otherwise than by Corporations 

or by means of the Trust (being the Yorke Prize Essay for the Year 1905). 
By C. T. Cark, M.A., LL.B. Demy 8vo. ss net. 

The History of the Law of Tithes in England. Being 
the Yorke Prize Essay for 1887. By WILLIAM Easterby, B.A., LL.B. 
Demy Svo. 7s fid. 

The Testamentary Executor in England and elsewhere. 

Being the Yorke Prize Essay for 1899. By R. J. R. GOFFIN, M.A., 
LL.M., Fellow of Jesus College; of Lincoln's Inn, Barrister-at-Law, 
Demy Svo. 5s. 

The History of the Law of Prescription in England. 

Being the Yorke Prize Essay for 1890. By Thomas Arnold Herbert, 
B.A., LL.B., Barrister-at-Law. Demy 8vo. los. 

An Historical Sketch of the Equitable Jurisdiction of 

the Court of Chancery. Being the Yorke Prize Essay for 1889. By 
D. Kerlv, M.A., LL.B., Barrister-at-Law. Demy 8vo. 12s 6d. 

On the Nature and Evidence of Title to Realty. An 

Historical Sketch, being the Yorke Prize Essay for 1898. By R. C. Mac- 
LAURIN, M.A., LL.M., of Lincoln's Inn, Professor of Mathematics, 
Victoria College, Wellington, New Zealand ; Fellow of St John's College, 
Cambridge. Demy Svo. los 6d. 

Commons and Common Fields, or The History and 

Policy of the Laws Relating to Commons and Enclosures in England, 
being the Yorke Prize Essay for 1886. By T. E. ScRUTTON, M.A., 
LL.B., Barrister-at-Law. Demy Svo. los 6d. 

Land in Fetters, or The History and Policy of the 

Laws Restraining the Alienation and Settlement of Land in England. 
Being the Yorke Prize Essay for 18S5. By Thomas Edward Scrutton, 
M.A. Demy Svo. 7s 61I. 

The History of the Legislation concerning Real and 

Personal Property in England during the reign of Queen Victoria. Being 
the Yorke Prize Essay for 1900. By J. E. R. de Villiers, LL.D., 
of the Inner Temple; Fellow of St John's College; Advocate of the 
Supreme Court of the Cape of Good Hope. Crown Svo. 3s 6d. 

Cambridge University Press 

C. F. Clay, Manager: Fetter Lane, London 



